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Societatea contemporana si dreptul de autor

Ultima jumatate de secol a insemnat
pentru biblioteci din punct de vedere al
inovatiilor mai mult decit o jumatate de
mileniu din existenta lor.

Explozia informationald, cresterea
numdrului de documente pe suporturi de
dimensiuni fizice din ¢ in ce mai reduse,
tehnologizarea prelucrdrii informatiilor si a
documentelor - toate acestea au determinat
mutatii profunde si ireversibile in viata
bibliotecilor.

Una din caracteristicile bibliotecilor
contemporane este transformarea acestora din
depozitoare de documente in depozitoare de
informatii.

Informatia a devenit astdzi o marfa
cuantificabild. Cumpdrarea si vanzarea de
informatii (avem in vedere informatiile
stiintifice) a devenit astdzi o afacere extrem
de rentabild. Se comercializeaza multa
informatie si se castiga enorm.

E bine de stiut ca o parte deloc de neglijat
din venitul intern brut al Uniunii Europene
provine din drepturi de autor. In aceste
conditii , nu este deloc Intdmplator ca are loc
o reevaluare a proprietatii intelectuale, cum
nu a avut loc niciodatd in cursul istoriei, si ca
drepturile patrimoniale de autor au crescut de
la 50 la 70 de ani de la moartea autorului (post
mortem auctoris).

Cresterea  duratei  copyright-ului a
insemnat o grea loviturd datd tuturor acelora
care militau pentru dreptul tuturor la
informatiei. Cele mai lovite de aceasta
modificare a duratei drepturilor patrimoniale
au fost tdrile sarace carora le lipsesc fondurile
pentru achizitia de informatii de ultima ora
care sprijine progresul acestor tari. Sunt
cunoscute eforturile IFLA de a impiedica
aceastd crestere, militand activ dupa 1990 ,
prin  personalitdtile  sale cele  mai
reprezentative, universitari, scriitori, artisti,
ziarigti etc. Fard rezultat! Cei puternici,
proprietarii de copyright in Intelegere cu
Organizatia Internationala a Proprietatii
Intelectuale (WIPO), cu sediul la Geneva, in
spatele usilor 1inchise, au decis altfel

Sintagma  ,democratizarea  accesului la
informatie” vehiculatd de atatea organizatii
internationale a devenit un slogan fard nici o
acoperire. Singurul lucru pe care IFLA a
reusit sa-1 obtind in efortul sdu de a se opune
cresterii duratei dreptului de autor a fost
acceptarea catorva exceptii si limitari privind
utilizarea Tn biblioteci a operelor stiintifice,
literare si artistice protejate, fard acordul
autorului si fara plata vreunei remuneratii.

O Intrebare fireascd ar putea fi: exista un
climat de business legat de biblioteci? Dificil
de raspuns. O privire atentd asupra a ceea ce
se Intampld in biblioteci ne-ar putea da un
raspuns. Raspunsul este legat de aparitia in
ultimele decenii a documentelor digitale, al
caror numar a sporit fabulos in ultimele
intr-un numar nelimitat de copii, si la costuri
extrem de reduse, §i transmiterii acestora
instantaneu prin Internet, practic in intreaga
lume, documentele digitale au cucerit globul.
O parte considerabild din aceste documente
provine din documentele pe suport hartie din
biblioteci. De aici interesul major al
oamenilor de afaceri pentru biblioteci.

Pe de alta parte, vorbim chiar de aparitia
bibliotecii digitale, de biblioteca digitala la
nivel continental sau chiar planetar.
Bibliotecarii de astazi vehiculeaza curent
numerosi termeni legati de cuvantul digital,
cum ar fi bibliotecar digital, resurse digitale,
digitizare, bibliografie digitala etc.

Despre toate aceste probleme se ocupa
numarul de fata. Am ales acest subiect dedicat
accesului la informatie si dreptului de autor
fiindcd prezintda interes major pentru
bibliotecarii romani.

Prof. univ. dr. Mircea Regneala
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Copyright and contemporary society

The last half-century has meant for
libraries in terms of innovation more than half
a millennium of their existence. Information
explosion, increasing the number of
documents on physical media increasingly
smaller, the technology of processing
information and documents - all this has
caused profound and irreversible changes in
the life of libraries.

One of the characteristics of
contemporary libraries is their transformation
from the document repository into
information repository.

Information has now become a
measurable commodity. Buying and selling of
information (we consider the scientific
information) has now become a very
profitable business. It sells more and more
information.

It’s well to know that an important part of
the European Union’s gross national income
comes from royalties. In these circumstances,
is not a coincidence that it is a re-evaluation
of intellectual property, as there was never
occurred in history, and property rights of
copyright increased from 50 to 70 years after
author’s death (post mortem auctoris).

Increasing the duration of copyright was a
heavy blow to all those who fought for the
right of everyone to information. The
disadvantaged groups of this amendment
rights of the copyright term was the poor
countries, lacking the funds to acquire the
latest information and documents to support
their progress. They are well known the
efforts made by IFLA to prevent this increase,
advocating active after 1990, of its most
representative  personalities: academics,
writers, artists, journalists, etc. No results
found! The powerful copyright owners under
an agreement with World Intellectual
Property Organization (WIPO) in Geneva,
behind closed doors, decided otherwise. The
expression ‘“‘democratization of access to
information” circulated by the UN, UNESCO
and many other international organizations
has become a slogan with no coverage. The
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only thing that IFLA was able to get him in
his effort to oppose increasing the copyright
term was accepting some exceptions and
limitations on the use in the library of the
literary and artistic works protected, without
the author’s consent and without payment of
any remuneration.

A natural question might be: there is a
library-related business climate? It’s difficult
to answer. However, a close look on what
happens in libraries could give us an answer.
The answer is related to the emergence of
digital documents in the last decades, their
number has increased in the last period
fabulous. Thanks multiplier opportunities in a
number of copies, and extremely low cost,
and their transmission over the Internet
instantly, practically worldwide, digital
documents have conquered the world. A
considerable part of these documents come
from the existing paper documents in
libraries. Hence the great interest of
businessmen for libraries.

On the other hand, we speak about the
emergence of digital library, at local,
continental level or even worldwide.
Librarians today are using many terms related
to the current digital word, such as digital
librarians, digital resources, digitization,
digital bibliography etc.

On these matters we try to speak in the
following pages. We have chosen for the
number of dedicated subject to copyright and
intellectual property thinking that is of major
interest for Romanian librarians.

Prof. Mircea Regneala, PhD



Evolutia dreptului de autor
dupa aparitia acordurilor internationale

Elena Rotaru
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Abstract

Dreptul de autor face obiectul unor preocupari legislative
relativ tarziu, datoritd, in special, absentei mijlocului de
reproducere in masa a operelor literare si artistice, cu toate
ca putem vorbi de recunoasterea unui anume drept moral
de paternitate in perioada antichitdtii. Conceptele de
»proprietate intelectuala” si de ,drepturi de autor” vor
prinde contur la sfarsitul secolului al XVII-lea si inceputul
secolului al XVIIl-lea cand incep sa apard primele
reglementdri. Finalul secolului al XIX-lea da startul
acordurilor internationale cu privire la drepturile de autor
influentdnd semnificativ legislatiile nationale, pentru ca
ultimii 120 de ani sd arate o evolutie spectaculoasd a
domeniului.

Cuvinte-cheie: drepturi de autor; proprietate intelectuald;
acorduri internationale; directive europene

Evolutia societatii sub toate aspectele
(economic, social, cultural) este strans legatd de
activitatea spirituald a individului, de capacitatea
acestuia de a descoperi, de a nascoci, astfel incat
putem afirma cd existd o relatie direct
proportionala Intre gradul de dezvoltare al oricarui
tip de societate i activitatea creatoare a
membrilor acestora. Cele mai dezvoltate natiuni
sunt astdzi tocmai acelea in care activitatea
spiritului este pretuitd, incurajata si protejata ntr-
un mod eficient, astfel s-a ajuns ca ,,in ordinea
internationald a vremurilor noastre, importanta
ce se acorda proprietatii intelectuale sd fie uriasd,
neexistind vreun drept care sa aibd o
recunoastere mai mare decdt dreptul asupra
creatiilor intelectuale” (1).

Putem spune cu certitudine cd acest domeniu
cunoaste o evolutie spectaculoasa in ultimii 120
de ani (2) daca ne raportam la numarul mare de
conventii §i tratate internationale semnate,
directive comunitare adoptate §i organizatii
infiintate, Tnsd recunoasterea unui drept exclusiv
al creatorilor pentru exploatarea produselor mintii
lor a venit relativ tarziu.

Inci de la mijlocul secolului al XIX-lea au
inceput sa apard acorduri bilaterale (3) care
prevedeau recunoasterea si protejarea reciproca a
drepturilor intelectuale, pentru ca, treptat, sa apara
acorduri internationale cu privire la drepturile de
autor care vor influenta semnificativ legislatiile
nationale in domeniu.

1) Conventia de la Berna din 1886 pentru
protectia operelor literare si artistice (4)

Dupad 25 de ani de discutii si lucrari
pregatitoare desfasurate In cadrul congreselor
Asociatiei Literare §i Artistice Internationale la
care scriitorul Victor Hugo a avut o contributie
importantad, un numar de 8 state in calitate de
membre fondatoare (Belgia, Elvetia, Franta,
Germania, Italia, Marea Britanie, Spania si
Tunisia) au adoptat la 9 septembrie 1886
Conventia de la Berna pentru protectia operelor
literare §i artistice care este cel mai vechi tratat
international Tn materie de drepturi de autor.
Conventia a intrat Tn vigoare la 5 decembrie 1887,
iar la 4 mai 1896 a fost amendatd si completata
printr-un  Act aditional si o Declaratie
interpretativa semnate la Paris. Tarile contractante

7

Revista Roména de
Biblioteconomie

si Stiinta Informarii
Anul 7, nr. 1,2011



Evolutia dreptului de autor dupa aparitia acordurilor internationale

sunt constituite in Uniunea pentru protectia
drepturilor autorilor asupra operelor literare si
artistice. Conventia este deschisd oricarui stat,
astfel cd la 1 ianuarie 2010 numarul statelor
membre era de 164.

Conventia a facut obiectul mai multor
revizuiri succesive prin: Actul de la Berlin din 13
noiembrie 1908, completat la Berna la 30 martie
1914; Actul de la Roma la 2 iunie 1928; Actul de
la Bruxelles di 26 iunie 1948 ; Actul de la
Stockholm din 14 iulie 1967; Actul de la Paris din
14 iulie 1971, modificat la 28 septembrie 1979.

Romania a aderat, cu rezerve, la Conventia In
forma revizuita la Berlin prin Legea nr. 152/1926,
cu efecte de la 1 ianuarie 1927.

Dupd cum este stipulat in preambulul sdu,
Conventia de la Berna are scopul de a proteja,
intr-o manierd cat mai concretd si uniforma
posibil, drepturile autorilor asupra operelor
literare si artistice. Potrivit articolului 2 alineatul
1, termenul de ,,opere literare si artistice” cuprinde
toate lucrarile din domeniul literar, stiintific si
artistic, oricare ar fi modul sau forma de
exprimare.

Conventia de la Berna se Intemeiaza pe trei
principii de bazd (principiul tratamentului
national, principiul protectiei automate, principiul
independentei) si contine o serie de dispozitii
speciale asupra minimului de protectie care
trebuie acordatd, precum si dispozitii speciale
pentru tarile 1n curs de dezvoltare.

2) Conventia pentru instituirea Organizatiei
Mondiale a Proprietitii Intelectuale (5)

Instrumentul juridic destinat sa reglementeze
cooperarea internationald Tn domeniul proprietatii
intelectuale este Conventia de instituire a OMPI,
semnata la Stockholm la 14 iulie 1967, a intrat in
vigoare la 26 aprilie 1970. Roménia a ratificat
aceasta conventie prin Legea nr. 133 din 27
decembrie 1994.

OMPI este una din cele 16 agentii
specializate din sistemul de organizatii al
Natiunilor Unite cu sediul la Geneva. OMPI este
continuatoare a Birourilor Internationale Reunite
pentru Protectia Proprietatii Intelectuale, care
reprezenta secretariatul reunit al Uniunii de la
Paris, pentru proprietatea industriald si al Uniunii
de la Berna pentru dreptul de autor.
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Conform art. 3 al Conventiei, OMPI are ca
obiective principale: sd promoveze protectia
proprietatii intelectuale in lume prin cooperarea
dintre state, 1n colaborare cu oricare alta
organizatie internationald, agentii specializate si
organe ale ONU si sda asigure cooperarea
administrativa Intre Uniunile de proprietate
intelectuala.

Pentru realizarea obiectivelor sale OMPI
favorizeaza  iIncheierea @ de  noi  tratate
internationale, precum $i armonizarea legislatiilor
nationale, oferd asistenta tehnicd si juridica tarilor
in curs de dezvoltare, centralizeaza si difuzeaza
toate informatiile referitoare la  protectia
proprietatii intelectuale, asigura servicii care
inlesnesc protectia internationald a proprietatii
intelectuale, procedeazd, dacd este cazul, la
inregistrari in aceastd materie $i publica
informatiile privind Inregistrarile si faciliteazd o

cooperare administrativd ampld intre statele
membre.
OMPI proclamd valoarea universalda a

proprietatii intelectuale care 1si pune amprenta
asupra evolutiei lumii, contribuie la progresul
societatii i joacd un rol esential in dezvoltarea
economica, culturala si sociald de durata.

OMPI initiazd Tn 20 decembrie 1996 la
Geneva doua tratate privind dreptul de autor:
primul Tratat privind dreptul de autor constituie
un aranjament special al Conventiei de la Berna
pentru protectia operelor literare §i artistice. La 1
ianuarie 2010 acest Tratat era semnat de 71 de
state pe care Romania 1l ratificd Tn anul 2000 prin
Legea nr. 2005. Cel de al doilea Tratat priveste
interpretdrile, executiile si fonogramele si va fi
ratificat de Romania prin Legea nr. 206 din 21
noiembrie 2000. La 1 ianuarie 2010, Tratatul era
semnat de 69 de state.

La 7 iunie 2001 Guvernul Roméniei si OMPI
au semnat un Program bilateral de cooperare care
oferd cadrul necesar pentru stabilirea unei stranse
relatii intre institutiile roménesti implicate, prin
elaborarea unor acorduri sectoriale si a unor
planuri de actiune, asigurdndu-se si conditiile
pentru valorificarea programelor promovate de
organizatie Tn domeniul proprietatii intelectuale.



Evolutia dreptului de autor dupa aparitia acordurilor internationale

3) Acordul de la Marrakech privind
constituirea Organizatiei Mondiale a
Comertului (6)

Acordul TRIPS formeaza Anexa 1C la
Acordul  privind  constituirea  Organizatiei
Mondiale de Comert, incheiat la Marrakech la 15
aprilie 1994 si intrat in vigoare la 1 ianuarie 1995
si este destinat sa reglementeze incidenta
drepturilor de proprietate intelectualda asupra
comertului. La 1 ianuarie 2010, 129 de state erau
membre ale acestui Acord, Roméania ratificandu-1
inca din 27 decembrie 1994 prin Legea nr. 133.

Potrivit art.]1 membrii vor putea, fiard ca
aceasta sa fie obligatie, sd pund in aplicare in
legislatiile nationale proceduri prin care sd se
realizeze o protectie eficientd Tmpotriva oricarui
act care ar leza drepturile de proprietate
intelectuala. Fiecare stat membru va acorda
nationalilor celorlalte state membre un tratament
la fel de favorabil ca si cel acordat propriilor
nationali in ceea ce priveste protectia proprietatii
intelectuale.

4) Directivele Uniunii Europene in domeniul
dreptului de autor (7)

Principalul scop al acestor Directive este
acela de armonizare a legislatiilor cu privire la
drepturile de autor ale tarilor membre ale Uniunii
Europene.

a) Directiva Consiliului 91/250/CEE din 14
mai 1991 privind programele pentru calculator

Conform art.11, statele membre vor proteja
programele de calculator ca opere literare si
artistice, protectia fiind asigurata oricarei forme de
exprimare a programului. Directiva stabileste
dreptul de coautorat, regimul programelor
realizate Tn cadrul obligatiilor de serviciu (art.2),
prerogativele dreptului exclusiv al autorului de
program (art.4), cazurile in care nu este necesara
autorizarea autorului (art.5), durata protectiei
precum si sanctionarea incdlcarii acestora.

b) Directiva Consiliului 92/100/CEE din 19
noiembrie 1992 privind dreptul de inchiriere si
de imprumut §i anumite drepturi conexe
dreptului de autor in domeniul proprietatii
intelectuale.

Articolele 6-9 din Capitolul IT sunt consacrate
drepturilor conexe (dreptul de fixare, dreptul de

reproducere, dreptul radiodifuzarii $i comunicarii
publice, dreptul de distributie), stabilind 1n acelasi
timp ca statele membre au dreptul sd prevada
limitarea acestor prerogative 1n anumite cazuri
(utilizare  privatd, reproducerea de scurte
fragmente, fixarea efemerd de cdtre un organism
de radiodifuziune prin mijloace proprii pentru
emisiunile proprii, utilizarea pentru nevoile
invatamantului si cercetarii stiintifice etc).

Dezbaterile asupra acestei Directive au
provocat isterie in mai toate tdrile europene, unde
a fost adusd 1n spatiul public de editori si autori
revendicand o parte intinsd din veniturile asupra
circulatiei operelor lor. Dezbaterea a permis sa se
atragd atentia asupra serviciului public al
bibliotecii, aplicarea  acestei  revendicdri
transforménd biblioteca 1n serviciu platitor.

¢) Directiva Consiliului 93/83/CEE din 27
septembrie 1993 privind coordonarea anumitor
dispozitii referitoare la dreptul de autor si
drepturile conexe aplicabile difuzarii de
programe prin satelit §i transmisiei prin cablu.

d) Directiva Consiliului 93 /98/CEE din 29
octombrie privind armonizarea duratei de
protectie a dreptului de autor si a anumitor
drepturi conexe.

Constatandu-se ca existd disparitati Intre
legislatiile nationale cu privire la durata de
protectie a drepturilor de autor si a drepturilor
conexe care sunt susceptibile de a crea obstacole
in libera circulatie a operelor, se stabileste prin
aceastd Directiva ca aceasta sa fie identicd pentru
intreaga Comunitate. in acest sens, art. 2 al
Conventiei de la Berna protectia operelor de
literatura si arta este asiguratd pe tot timpul vietii
autorului si Inca 70 de ani dupd moartea sa. Sunt
stabilite si duratele de protectie ale operelor
anonime, colective, audiovizuale etc.

e) Directiva Parlamentului European si a
Consiliului 96/9/CE din 1 martie 1996 privind
protectia juridica a bazelor de date.

f) Directiva Parlamentului European s§i a
Consiliului 2001 /29/ce din 22 mai 2001 privind
armonizarea anumitor aspecte ale dreptului de
autor si drepturilor conexe in societatea
informationala (8).

Directiva priveste regimul juridic al
dreptului de autor si al drepturilor conexe, cu
referire la societatea informationald. Statele
membre recunosc autorilor (cu privire la propriile
opere) dreptul exclusiv de a autoriza sau interzice
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Evolutia dreptului de autor dupa aparitia acordurilor internationale

reproducerea directd sau indirectd, temporard sau
permanentd, in orice mod sau formad, in tot sau In
parte (art.2). Directiva consacrd dreptul de
comunicare a operelor catre public, dreptul de
distributie (art.4) si stabileste limitele si exceptiile
drepturilor de reproducere, de comunicare si de
distributie (art.5).

EBLIDA - institutie ce functioneazd ca o
organizatie in care sunt reunite asociatiile de
bibliotecari, arhive, asociatiile de informare si
documentare, infiintatd In 1992 si care asigura
legatura dintre institutiile europene si specialistii
din domeniul bibliotecilor §i al informatiei - va
avea un rol important in adoptarea acestei
Directive prin prezenta si lobby-ul remarcate pe
tot parcursul procesului de elaborare si al votului
Directivei. Activitatea organizatiei a culminat cu o
participare masiva la Strasburg in momentul
votului in Parlamentul Europei si o alianta
fructuoasa cu puternicele asociatii de consumatori
si persoane cu handicap. Aceasta activitate a fost
in mare parte responsabild de depunerea unui
numadr record de amendamente: 314 dintre care au
trecut 21 de exceptii, ldsand locul lobiurilor
nationale pentru transpunerea lor in legislatia
fiecarei tari. Printre cele 21 de exceptii facultative,
trel intereseaza in mod deosebit bibliotecarii,
arhivistii si documentaristii:

- exceptia privind actele de reproducere
specifice efectuate de bibliotecile accesibile
publicului, institutii de invdtamant, muzee, arhive,
care nu urmdresc nici un avantaj comercial sau
economic, direct sau indirect;

- exceptia privind utilizarea prin comunicare
sau punere la dispozitie, in scopuri de cercetare
sau studii private, prin mijloace specializate, la
particulari in locatiile de bibliotecd accesibile
publicului, institutii de invdtamant, muzee, arhive,
care nu urmdresc niciun avantaj comercial sau
economic, direct sau indirect, a operelor si altor
obiecte protejate apatinand colectiilor noi care nu
sunt supuse conditiilor in materie de achizitie sau
de licentd;

- exceptia privind utilizarea exclusiv cu rol
de ilustrare in cadrul invatdmantului §i cercetarii
stiintifice, sub rezerva de a indica sursa in masura
justificatd de scopul necomercial urmarit.

Articolul 55 din Directivd stipuleaza ca
exceptiile si limitarile nu sunt aplicabile decat in
cateva cazuri speciale ce nu aduc atingere
exploatdrii normale a operei sau a altui obiect
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protejat, nici nu cauzeazd un prejudiciu
nejustificat intereselor legitime ale titularilor de
drepturi. Este ceea ce s-a numit festul in trei etape
care figureaza 1n textele internationale de referinta
precum tratatele OMPI din 1996.

Aceastd Directiva este purtdtoarea unor
importante mize asupra accesului la informatie: ea
face ilicitd copierea documentelor numerice;
ameninta toleranta, pand atunci recunoscutd a
copiei private, prin existenta masurilor tehnice de
protectie declarate suverane ca si dreptul de uz
individual al unui document de vreme ce, pe un
calculator, a citi este a copia si a copia este
interzis; violeazd viata privatd prin utilizarea
masurilor de protectie si controlul pe care 1l
permite; ntdreste monopolurile.

g) Directiva Parlamentului European i a
Consiliului 2001 /84/CE din 27 septembrie 2001
privind dreptul de suiti in beneficiul autorului
unei opere de artd originale.

h) Directiva Parlamentului European si a
Consiliului 2004 /48/CE din 29 aprilie 2004
privind respectarea drepturilor de proprietate
intelectuald, care instituie obligativitatea fatd de
statele membre de a prevede masuri, proceduri §i
despdgubiri necesare pentru realizarea unei
protectii eficiente a acestor drepturi.

Evolutia legilor nationale asupra dreptului de
autor dupa aparitia conventiilor internationale.
Cateva exemple

Dupd cum afirmam si la inceputul acestei
lucrari, In ultimii ani domeniul proprietdtii
intelectuale este unul a carei evolutie este de-a
dreptul spectaculoasd, daca ne raportam la
numarul mare de legi, tratate, conventii §i
organisme care incearcd sa gestioneze problema.

Societatea In care trdim a cunoscut o
transformare atit de radicald Tncét cu greu putem
tine pasul cu noile tehnologii ale informatiei si
comunicarii, iar rolul informatiei Tn acest context
a devenit crucial. Dar, intr-o asemenea societate,
securitatea informatiei s$i drepturile autorilor
acesteia au devenit o problema majord. Aparitia
noilor tehnologii a inlesnit copierea documentelor,
mai ales a celor electronice. A fost nevoie deci sa
se gaseasca o modalitate de a proteja drepturile
autorilor, Tnsa fara a periclita accesul la
informatie. Aceasta problemd a drepturilor asupra
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informatiei este una foarte complexa, iar legislatia
in domeniu este intr-o continud miscare datorita
schimbarilor tehnologice ce au loc In permanenta
in societatea actuala.

Mult timp, Statele Unite ale Americii nu au
fost membre ale nici unei Conventii internationale
in domeniul dreptului de autor, lucru care i-a facut
pe unii specialisti sa declare SUA un teritoriu al
pirateriei In domeniu.

Abia in 1955 adera la Conventia universala
privind dreptul de autor, o conventie adaptatd
specificului dreptului american.

Odatad cu trecerea timpului neapartenenta la
Uniunea de la Berna s-a transformat Intr-un serios
dezavantaj pentru SUA, interesate sd obtind
respectarea cit mai riguroasd a drepturilor
americane de autor in striinitate. In plus, protectia
din cadrul Conventiei universale era mai putin
riguroasd iar administrarea acesteia revenea
UNESCO, organizatie cdreia SUA 1i retrdsese
sprijinul.

Aderarea SUA la Conventia de la Berna a fost
un eveniment important al sfarsitului de secol XX.
Congresul American va aproba In 5 si 12
octombrie 1988 noua legislatie in domeniu menita
sd asigure conformitatea cu Conventia de la
Berna. Presedintele Reagan semneazd noua lege la
31 octombrie 1988 odatd cu semnarea unei
rezolutii a Senatului privind ratificarea de catre
SUA a Conventiei de la Berna. Aderarea si-a
produs efectele Incepand cu 1 martie 1989.

Aceastd lege aduce doua modificari esentiale
referitoare la licentele legale si formalitati. In ceea
ce priveste formalitdtile s-a stabilit cad operele
publicate dupa 1989 nu mai trebuiau sa poarte in
mod obligatoriu mentiunea rezervei drepturilor de
autor, aceasta devenind facultativa. Alta
problemd, specificd dreptului american de autor,
cea de finregistrare a operelor Tn Registrul de
copyright, a iscat numeroase discutii, deoarece se
punea problema incompatibilitatii sistemului
american cu acela al Conventiei de la Berna, care
nu conditioneazd dobandirea si exercitiul dreptului
de autor de indeplinirea niciunei formalitati.
Aceastd problemd a fost rezolvatda printr-un
compromis:  inregistrarea  devine  conditie
prealabild a actiunii de contrafacere pentru operele
originale din SUA si din acele tari ale Uniunii de
la Berna cu care SUA au incheiat acorduri
bilaterale.

Aderarea SUA la Conventia de la Berna s-a

produs in momentul in care in tarile Comunitatii
Europene era in curs procesul de armonizare a
legislatiilor acestor tdri in domeniul dreptului de
autor.

In Italia, proprietatea intelectuala, artistica si
literard este reglementatd atit de Codul civil,
Cartea V, Titlul 9, Capitolul 1, articolele 2575 -
2583 cat si de Legea 633 din 22 aprilie 1941,
modificatd de Legea 248 din 2000. Aceasta lege a
provocat reactii violente deoarece a redus drastic
cazurile de libera utilizare si a subordonat mai
multe exceptii acordurilor contractuale care
prevad plati forfetare la SIAE (Societatea italiana
a autorilor si editorilor) care actioneaza in cadrul
unui monopol prevazut prin lege. Se trece de la
libera utilizare la o limitare a drepturilor, un
mecanism care nu prevede cdutarea autorizarilor
pe langda titularii de drepturi ci o plata
compensatorie.

Decretul nr. 68 din 9 aprilie 2003 (considerat
a fi cea mai importantd reorganizare legislativd in
domeniu, superioard legii din 2000) prin articolul
69 arata cad imprumutul efectuat de bibliotecile de
stat sau ale colectivitdtilor publice in scop
exclusiv de promovare culturald si de studiu
personal este scutit de autorizare din partea
titularilor de drepturi cdrora nu li se datoreaza
nicio plati. Intr-o biblioteci se poate fotocopia
pand la 15% dintr-o operd protejata. Aceasta
limitad nu se refera la copiile realizate de biblioteci
pentru nevoile proprii. Reproducerea integralad
este interzisd, cu exceptia operelor rare §i epuizate
pentru care copia trebuie realizatd plecind de la
originalul conservat de biblioteca. Copiile dupa
copii sunt interzise (9).

Franta va adopta in noiembrie 2003 un
proiect de lege privind dreptul de autor si
drepturile vecine in societatea informationala ce
va inlocui vechea lege din 11 martie 1957 asupra
proprietatii literare si artistice. Proiectul va fi
examinat de Parlament in decembrie 2005 si dupa
discutii aprinse legea a fost adoptatd la 21 martie
2006. Aceasta noud lege va provoca discutii
aprinse datoritd faptului ca va retine doar doua
dintre numeroasele exceptii permise de Directiva
europeand din 2001. La baza acestei decizii s-au
aflat in special interesele editorilor i
producidtorilor care cereau protectia juridica
impotriva difuzdrii necontrolate a operelor pe
Internet. Aceste exceptii se refera la copia tehnica
temporara si o exceptie in favoarea persoanelor cu
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handicap. Legea introduce un foarte larg
dispozitiv de lupta Tmpotriva contrafacerilor si a
difuzarii neautorizate, fapt ce va avea drept
consecintd ingradirea accesului la informatii si
plata unei sume catre titularii de drepturi. Legea
prevede masuri dure (amenda si chiar Inchisoare)
pentru cei ce o Incalcd, indiferent de tehnica
utilizatd pentru un schimb ilegal de fisiere.

In Belgia Legea relativi la drepturile de autor
din 1994 reia principalele dispozitii cuprinse in
legea veche din 1886 privind operele literare,
plastice, sonore si audiovizuale, dar si dispozitii
particulare referitoare la bazele de date. Acestea
din urmd vor fi modificate in 1998 pentru a
integra protectia juridici a bazelor de date,
drepturile producatorilor si exceptiile lor, dar si
drepturile si obligatiile utilizatorilor legitimi.

La 25 aprilie 2004 se promulgd Decizia

regala relativa la dreptul de plata si imprumutul
public al autorilor artistilor interpreti sau
executanti, al producatorilor de fonograme”. Ea
transpune in dreptul belgian articolul 5 din
Directiva europeand relativa la dreptul de locatie
si imprumut. Comunitatile (flamanda, franceza si
germanofond) si asociatiile de biblioteci sunt
organismele 1Insarcinate cu plata remuneratiei
pentru imprumutul public (in totalitate sau In
parte), dar ele pot transfera aceastd obligatie
cititorilor. In articolul 5 sunt enumerate scutirile
de la obligatia de platd pentru institutiile de
invdtamant, cercetare stiintificd, 1Ingrijirea
sdnatatii recunoscute sau oficial organizate cu
acest scop de puterile publice, institutiile oficial
recunoscute, create In ajutorul persoanelor cu
handicap.
Belgia va implementa Directiva europeana din
2001 asupra drepturilor de autor Tn mai 2005 si
ceea ce ne frapeazd In legea revizuitd este lista
lunga a exceptiilor (10).

Prima lege in domeniul dreptului de autor in
Armenia (11) a fost ,Statutul Drepturilor
Autorilor” din 1930. Dupd caderea URSS si a
proclamadrii independentei Armeniei In 1996 s-a
proclamat Legea privind drepturile de autor si
drepturile conexe. Legea va fi inlocuita tn 1999 cu
o lege modificata si completatd in 2002. Una din
problemele cu care se confruntd Armenia in
domeniul drepturilor de autor este cea referitoare
la securitatea granitelor tarii, ceea ce permite
circulatia ilegald a produselor pirat In special in
Rusia si Ucraina.
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in Croatia, proprietatea intelectuald a fost
reglementatd inca din 1978, noua lege privind
dreptul de autor si drepturile conexe intrind in
vigoare in octombrie 2003. Aceastd lege este
armonizatd cu tratatele OMPI si cu aquis-ul
comunitar in domeniu. Organul de specialitate al
statului cu atributii in domeniu este Oficiul de Stat
al Proprietatii intelectuale. El avizeaza
constituirea si functionarea celor patru organisme
de gestiune colectiva: Societatea compozitorilor,
Asociatia Croatd pentru Protectia Drepturilor
Artigtilor Interpreti, Asociatia Croata a
producatorilor de Fonograme, Asociatia Croata a
Autorilor de Opere Audiovizuale.

In Israel, noua lege a dreptului de autor
adoptatd in noiembrie 2007 a intrat in vigoare
incepand cu mai 2008.

De un cadru legislativ nou in domeniul
proprietatii intelectuale se bucurd si Republica
Moldova: Legea 982-XIV din 11 mai 2000
privind accesul la informatie; Legea nr. 139 din 2
iulie 2010 privind drepturile de autor si drepturile
conexe, in vigoare incepand cu 1 ianuarie 2011,
au abrogat Legea 293-XII privind dreptul de autor
si drepturile conexe din 23 noiembrie 1994.

In Marea Britanie, Legea copyright-ului, a
proiectelor si a brevetelor (The Copyright,
Designs and Patents Act), cunoscutd sub numele
de ,,The Act”, promulgatd in 1988 si intratd in
vigoare Tn august 1989, reprezinta principala lege
britanicd asupra dreptului de autor. La 31
octombrie 2003 a fost stabilit un set de directive
care modificau legea in scopul realizarii
uniformizdrii  legislatiei britanice cu cea
europeand. In Marea Britanie detinitorii de
copyright au drepturi exclusive asupra operelor lor
iar orice utilizare a acestora fara sa aiba
permisiunea autorului sau licenta este sanctionata.
Dupa schimbadrile produse de directivele din 2003,
copierea este restrinsd doar la cazul studiului
personal non-comercial §i al cercetdrii. Legea
recomanda copierea In anumite limite: 5% sau un
capitol dintr-o carte si un singur articol dintr-un
ziar.

Majoritatea legislatiilor nationale cunosc
aceastd perioada transformdri, Tmbunatatiri in
incercarea de a se alinia la normele cuprinse in
conventiile internationale cit si pentru a tine pasul
cu evolutia noilor tehnologii. Astfel, mai toate
statele civilizate au legislatii moderne care
reglementeazd domeniul: Bulgaria: Legea 56 din

in
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1993 cu ultima modificare in anul 2002; Cehia:
Legea 81 din 2005; Danemarca: lLegea nr.
763/2006; Emiratele Arabe Unite: Legea federala
nr. 7/2002; Finlanda: legea nr. 404/1961,
modificatd In 1998 si 2005; Germania: Legea din
9 septembrie 1965, modificatd succesiv in 1998,
2003, 2007; Grecia: Legea nr. 2121/1993,
modificatd de Legea 3207/2003; Japonia: Legea
nr. 92/2004; Polonia: lLegea nr. 24/1994,
modificatd in 2004; in Portugalia dreptul de autor
are la baza Codul Proprietdtii Intelectuale (Legea
45 din 1985 modificata in 1991 si 2004); Spania -
Legea nr. 5 din 1996, modificata in 2006 si 2007;
Suedia: Legea nr. 729/1960, modificata in 2004 si
2005; Ungaria: Legea nr. LXXVI din 1999,
modificatd de legea nr. CIX 1n 2006 etc.

Dreptul de autor in Roméania

Preocuparile privind protectia drepturilor
creatorilor de opere literare si artistice in Tarile
Roméine sunt practic nesemnificative pand la
mijlocul secolului al XIX-lea. Putem sda amintim
totusi Hrisovul lui Alexandru Ipsilanti, prin care a
fost numita o comisie alcatuita din ,,8 boieri care
sd se ocupe de principiile tuturor meseriilor si
rufeturilor si, indeosebi, de orice inventiuni noi si
oranduielile bune ce pot fi spre folosul si podoaba
patriei” (12). in anul 1831 va fi adoptat primul act
constitutional denumit Regulamentul Organic,
care prin articolul 157 din cadrul Capitolului V
(Regulament asupra Comertului), sectiunea
Pentru slobozenia comertului a abrogat sistemul
privilegiilor I1n Tara Roméaneascd si in Moldova:
»Negotul felurimilor producturilor pamantenesti si
a tuturor celor ce se va nascoci de acum inainte
inaintarea industii, nu se va supun Induntru in tara
la nici vre un monopol, cici atit acestea cat si
orice fel de hact asupra fabricilor s-au stricat si s-
au desputernicit pentru totdeauna” (13).

De-abia 1n timpul domniei lui Alexandru Ioan
Cuza, la 13 aprilie 1862, a fost adoptata Legea
presei consideratd a fi cea dintii lege care a
reglementat drepturile autorilor de opere literare si
artistice in spatiul roméanesc.

Legea  presei recunostea  scriitorilor,
compozitorilor si creatorilor de opere artistice
dreptul ,.de a se bucura ca de o proprietate” pe
timpul vietii lor, dreptul de a reproduce, de a
vinde sau a ceda creatia lor. Erau sanctionate

tiparirea, reproducerea sau imitarea unei opere
fard consimtdmantul autorului. Sanctiunea consta
in obligarea la plata unei amenzi egald cu pretul a
1000 de exemplare din editia originald si
confiscarea exemplarelor tipdrite, reproduse sau
imitate. Dreptul autorului putea fi transmis
mostenitorilor pe o perioadd de 10 ani, iar sub
rezerva reciprocitdtii, aceleasi drepturi le erau
recunoscute i strdinilor. Aceste  drepturi
recunoscute strainilor trebuiau sa fie recunoscute
si 1n tara lor de origine (14). Prin aceasta lege
autorul era obligat la constituirea unui depozit,
obligatie ce va fi mentinuta printr-o lege din 23
martie 1904 doar in sarcina proprietarilor de
edituri.

Cele dintdi opere consacrate dreptului de
autor (C. Hamangiu: Etat de la legislation
roumaine sur la propriete litteraire et artistique,
Jean T. Ghica: La propriete litteraire et artistique,
Al. Nicolau: L’etat actuel de la doctrine de la
legislation et de la jurisprudence en ce qui
concerne la propriete litteraire en Roumanie) au
apdrut la Bucuresti Tn anul 1906, adica in anul in
care a avut loc, la initiativa personald a lui A.D.
Xenopol, Congresul international consacrat
proprietatii literare si artistice, primul de acest gen
in Romania.

In cadrul Congresului au fost dezbatute
probleme fundamentale privind necesitatea
protectiei si limitele dreptului de autor, drepturile
artistilor interpreti $i executanti, problema
plagiatului si limitele dreptului la citare, durata
dreptului de autor etc.

Organizarea acestui congres in tard, desi a
starnit mare Incurcaturd, a contribuit la cresterea
interesului pentru problematica dreptului de autor,
influentand prin studiile publicate cu acest prilej
evolutia si solutiile legislative precum si aderarea
Romaniei la Conventia de la Berna in anul 1926.

La 28 iunie 1923 intra in vigoare Legea 126
asupra  proprietatii  literare  §i  artistice,
consideratd a fi, pentru perioada in care a aparut,
una dintre cele mai complete §si mai moderne
reglementdri in domeniu.

Legea se distinge prin doud caracteristici
principale: drepturile autorilor asupra operelor lor
sunt asigurate independent de indeplinirea vreunei
formalitati, iar beneficiul acestor drepturi este
recunoscut si strdinilor fara conditia reciprocitatii.

In articolul 3 era consacrat un principiu
(inspirat dupa un proiect de lege depus in
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Parlamentul francez de deputatul Marcel Plaisant)
potrivit cdruia ,.dreptul moral de control al
autorului asupra creatiei sale nu se poate cesiona
si nici nu poate face obiectul unei tranzactii”. Cu
alte cuvinte autorului 1i este acordat dreptul de a
se opune denaturarii operei sale in caz de cesiune
sau vanzare, in cazul incalcarii acestui principiu
putind cere daune. Dreptul mostenitorilor
(descendenti, parinti, frati si surori s$i sot
supravietuitor) era extins la 30 de ani din
momentul mortii autorului. Dupd expirarea
perioadei de protectie opera cddea in domeniul
public, iar dreptul de control era preluat din acest
moment de catre Academia Roméanad (art.6).
Pentru operele nepublicate 1n timpul vietii
autorului, legea prevedea ca publicarea lor putea fi
interzisd prin testament dar pentru o perioada ce
nu putea depasi 30 de ani de la decesul autorului
(art.8). Daca cesiunea unei opere spre editare este
facuta fara a fixa termenul publicdrii, cesionarul
sau editorul este obligat sa o publice intr-un
termen de 3 ani, in caz contrar contractul se va
rezilia si se pot cere daune morale.

Operele de creatie intelectuala au fost
reglementate de Decretul nr. 321 din 27 iunie
1956 privind dreptul de autor, modificat de
Decretul nr. 358 /1957 si de Decretul nr.
1172/1968. In temeiul art.23 al Decretului din
1956 s-au intocmit Normele de remunerare a
autorilor si pentru stabilirea tarifelor si a
modalitatilor de plata aprobate prin HCM nr 632
din 24 aprilie 1957.

In ansamblul lor solutiile preconizate de legea
din 1956 corespundeau orientdrilor existente in
doctrina europeana dat fiind faptul ca un rol
decisiv in elaborarea lor a fost exercitat de
prevederile Conventiei de la Berna pentru
protectia operelor literare si artistice (15).

Constitutia Roméaniei din 1991 nu garanteaza
in mod direct proprietatea intelectuald, dupda cum
se intampla in Constitutiile altor state dar putem
considera ca garantiile constitutionale privind
libertatea de exprimare (art.30), dreptul la
informatie (art.31), dreptul la invataturd (art.32),
dispozitiile care garanteaza dreptul de proprietate
in general (art.41), se aplica si dreptului de
proprietate intelectuala.

Decretul nr. 321/1956 privind dreptul de
autor va fi abrogat abia in 1996 prin actuala
reglementare in domeniu §i anume Legea &8
privind dreptul de autor si drepturile conexe.
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Dupa 1990, unul dintre principalele obiective ale
legivitorului romdn a fost armonizarea noului
sistem al dreptului de autor si al drepturilor
conexe cu prevederile cuprinse 1n Directivele
Uniunii Europene, in conventiile internationale in
domeniu, precum §i cu cele continute in tratatele
si acordurile bilaterale semnate de Romania.
Astfel ia nastere Legea nr 8/1996 care se aliniaza
sistemului admis in majoritatea statelor europene,
oferind o protectie sporitd acestor drepturi, iar prin
reglementarea detaliatd a dreptului de autor si a
societatilor de gestiune colectiva se va imprima
legii un caracter amplu si complet. Legea aplica in
linii mari principiile europene privind exceptiile si
limitarile. Exceptiile sunt permise féara
consimtdmantul autorului §i fard plata vreunei
remuneratii: pentru nevoile invatamantului, pentru
informare §i cercetare, utilizarea de scurte extrase
dintr-o opera cu respectarea principiilor citdrii, in
cadrul bibliotecilor, muzeelor, arhivelor etc. Nu se
specificd in lege ce dimensiuni pot avea aceste
citate. Este permisa si reproducerea integrald a
unei opere, dar numai pentru Inlocuirea acesteia,
in cazul deteriorarii grave, a distrugerii sau a
pierderii exemplarului unic din colectia bibliotecii
sau arhivei respective. Reproducerea unei opere
mai este permisa, fard consimtamantul autorului,
pentru uz personal sau pentru cercul normal al
unei familii, cu conditia ca acest lucru sd nu
contravind intereselor titularilor drepturilor de
autor. Durata protectiei operelor prin dreptul de
autor este identica cu cea acordatd de directivele
Uniunii Europene, adicdi de 70 de ani dupa
moartea autorului.

Legea romaneasca, In Incercarea ei de a
raspunde cit mai complet nevoilor generate de
noile tehnologii precum si de cerintele de
uniformizare cu legislatia europeana, a fost supusa
unor completari si modificari dintre care amintim:
Legea 285 din 23 iunie 2004 si Ordonanta de
Urgentd a Guvernului nr. 123 /2005, Legea nr.
329 din 14 iulie 2006.
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The copyright became the interest of legal concern
relatively late, especially because of the lack of means of
mass reproduction of literary and artistic works, although
we can speak of a certain moral paternity during the
Ancient Times. The concepts of “intellectual property”
and “copyright” gain outline at the end of the 17th century
and the beginning of the 18th century when the first
regulations begin to appear. The end of the 19th century
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years show a spectacular evolution in the field.
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The evolution of the society under all its
aspects (economical, social, cultural) is closely
related to the spiritual activity of the human, of his
capacity to discover, to invent, thus we can say
there is a direct proportional relationship between
the development stage of any type of society and
the creative activity of its members. The most
developed countries nowadays are exactly those
where the spiritual activity is cherished,
encouraged and protected in an efficient way, thus
we have come to the idea that “in the international
order of our times the importance of intellectual
property is so huge that there is no right which has
a larger recognition than the right over the
intellectual work™ (1).

We can strongly affirm that this field has
experienced a spectacular evolution during the last
120 years (2), if we relate to the great number of
conventions and signed international treaties,
adopted community directives and founded
organizations, but the recognition of an exclusive
right of the authors to exploit the products of their
minds came relatively late.

Even from the middle of the 19" century
there started to appear bilateral agreements (3)
that stipulated the reciprocal recognition and
protection of intellectual rights, and then there
gradually appeared international agreements
regarding the copyright that will significantly
influence the national legislations in the field.

1) The 1886 Berne Convention for the
Protection of Literary and Artistic Works (4)

After 25 years of discussions and preliminary
works held in the congresses of the International
Literary and Artistic Association, at which the
writer Victor Hugo had an important contribution,
a number of 8 states as founding members
(Belgium, Switzerland, France, Germany, Italy,
The Great Britain, Spain and Tunisia) adopted on
the 9™ of September 1886 The Berne Convention
for the Protection of Literary and Artistic Works,
which is the oldest international treaty about the
copyright. The convention came into force on the
5" of December 1887, and on the 4" of May 1896
it was amended and completed through an
Additional Act and a Declaration of Interpretation
signed in Paris. The contracting countries become
part of the Union for the protection of the rights of
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authors in their literary and artistic works. The
Convention was open to any country, that is why,
on the 1* of January 2010 the number of members
reached 164.

The Convention was submitted to successive
alterations through: The Berlin Act from the 13"
-of November 1908, completed in Berne on the
30" of March 1914; The Rome Act on the 2" of
June 1928; The Brussels Act on the 26™ of June
1948; The Stockholm Act on the 14™ of July
1967; The Paris Act on the 14 of July 1971,
modified on the 28" of September 1979.

Romania adopted, reluctantly, The
Convention in its revised form from Berlin
through the Law no. 152/1926, but enforced since
the 1* of January 1927.

As it stipulated in its preamble, The Berne
Convention has the purpose to protect, in a way as
definite and uniform as possible, the rights of
authors over their literary and artistic works.
According to the 2™ article 1% paragraph the term
of “literary and artistic works” refers to all the
works from literature, science and art, no matter
their way or form of expression.

The Berne Convention had as its basis three
main principles (the principle of the national
treatment, the principle of implicit protection and
the principle of independence) and contains a
series of special dispositions regarding the
minimum of protection that had to be given, as
well as special dispositions for developing
countries.

2) The Convention for the founding of The
World Intellectual Property Organization
(WIPO) (5)

The juridical tool meant to regulate the
international co-operation in the field of the rights
of the authors is the Convention for the founding
of WIPO that was signed in Stockholm on the 14"
of July 1967 and came into force on the 26" of
April 1970. Romania ratified this convention
through the Law no. 133 from the 27" of
December 1994.

WIPO is one of the 16 specialized agencies
from the system of organizations of United
Nations with the head-quarters in Geneva. WIPO
follows the United International Bureaux for the
Protection of Intellectual Property which

represented the reunited secretariat of the Paris
Union for the industrial property and of Berne
Union for the copyright.

According to the 3™ article of the Convention,
WIPO has as main objectives: to promote the
protection of intellectual property in the world
through the co-operation of the countries, together
with any other international organization,
specialized agencies of UNO and to ensure the
administrative co-operation between the Unions of
intellectual property.

In order to meet its objectives WIPO
promotes the signing of new international treaties
and also the setting in harmony of the national
legislations, offers technical and juridical
assistance for the developing countries, gathers
and puts in circulation all the information about
intellectual property, ensures services that
facilitate the international protection of
intellectual property, makes registrations in the
field, if necessary, and publishes the information
regarding the registrations and enables an
administrative co-operation between its members.

WIPO proclaims the universal value of
intellectual property which sets its mark on the
world’s evolution, contributes at the progress of
society and plays an essential role in the long-term
economical, cultural and social development.

WIPO initiates on the 20" of December 1996
in Geneva two treaties regarding copyright: the
first Treaty about the copyright is a special
arrangement of the Berne Convention for the
protection of literary and artistic works. On the 1%
of January 2010 this treaty was signed by 71
countries and ratified by Romania in 2000 through
the Law no. 2005. The second Treaty regards the
interpretations, executions and phonograms and is
to be ratified by Romania through the Law no.
206 from the 21* of November 2000. On the 1* of
January the Treaty was signed by 69 countries.

On the 7™ of June 2001 the Romanian
Government and WIPO signed a bilateral Program
of co-operation which offered the necessary frame
for the establishment of close relationships
between the Romanian institutions involved
through some partial agreements and some plans
of action, ensuring the conditions necessary to use
to its advantage the programs of the organization
in the field of intellectual property.
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3) The Marrakech Agreement Establishing the
World Trade Organization (6)

The TRIPS (trade-related aspects of
intellectual property rights) agreement represents
the Appendix 1C to the Agreement regarding the
foundation of the World Trade Organization,
signed at Marrakech on the 15" of April 1994 and
put into force on the 1* of January 1995, is meant
to regulate the incidence of intellectual property
rights on trade. On the 1% of January 2010, 129
countries had signed this agreement, Romania
ratifying it from the 27" of December 1994
through Law no. 133.

According to article 1 the members will be
able, without it being an obligation, to enforce in
the national legislations procedures through which
they have an efficient protection against any act
that would endanger the intellectual property
rights. Each member will give to the foreigners
the same favourable treatment given to its own
citizens as what the protection of the intellectual
property is concerned.

4) The European Union Directives concerning
Copyright (7)

The main purpose of these directives is to
harmonize the legislations concerning the
copyright in the countries members of the
European Union.

a) Council Directive 91/250/EEC of 14 May
1991 on the legal protection of computer
programs.

According to article 11 the member states
will protect the computer programs as literary and
artistic works, the protection being ensured for the
program in any form it may come. The Directive
establishes the right of co-authorship, the regime
of the programs done as work duty(art.2), the
prerogative of the exclusive right of the author of
the program(art.4), the cases that do not require
authorization from the rightholder (art. 5), the
duration of the protection as well as the penalties
for not complying with the rules.

b) Council Directive 92/100/EEC of 19
November 1992 on rental right and lending right
and on certain rights related to copyright in the
field of intellectual property.

Articles 6-9 from the second chapter are for
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the rights related to copyright (fixation right,
reproduction right, broadcasting and
communication to the public, distribution right)
establishing at the same time that the member
states have the right to limit these prerogatives in
certain cases ( private use, reproduction of short
excerpts, ephemeral fixation by a broadcasting
organization by means of its own facilities and for
its own broadcasts, use for the purposes of
teaching or scientific research etc.).

The debates on this Directive created hysteria
in almost all European countries where it was
brought in the public space by editors and authors
claiming a great part of the profits made from the
circulation of their works. The debate permitted to
draw the attention to the public service of the
library, applying this demand transformed the
library into a paying service.

¢) Council Directive 93/83/EEC of 27
September 1993 on the coordination of certain
rules concerning copyright and rights related to
copyright applicable to satellite broadcasting and
cable retransmission.

d) Council Directive 93/98/EEC of 29
October 1993 harmonising the term of protection
of copyright and certain related rights.

Realizing there were disparities between the
national legislations concerning the duration of
protection of copyright and of related rights that
are susceptible to create obstacles in the free
circulation of the works it was decided for this
Directive to be identical for the entire
Community.

In the sense of art. 2 of Berne Convention the
protection of literary and artistic works is ensured
for the entire life of the author plus 70 more years
from the death of the author. There were also
established the duration of protection for
anonymous, collective and audio-visual works,
etc.

e) Directive 96/9/EC of the European
Parliament and of the Council of 11 March1996
on the legal protection of the databases.

f) Directive 2001/29/EC of the European
Parliament and of the Council of 22 May 2001
on the harmonisation of certain aspects of
copyright and related rights in the information
society (8).

The Directive concerns the legal regime of
the copyright and of the related rights, with
particular emphasis on the information society.
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The member states recognize for the authors the
excusive right to authorize or prohibit direct or
indirect, temporary or permanent reproduction, by
any means or in any form, in whole or in part
(art.2). The Directive establishes the right of
communication to the public of works, the
distribution right (art. 4) and sets the limitations
and exceptions of the rights of reproduction,
communication and distribution (art. 5).

EBLIDA - institution that functions as an
organization under which are reunited the
associations of library and archive, the
associations of information and documentation,
founded in 1992 and which ensured the
connection between the European Institutions and
the specialists in the field of library and
information, had an important role when it came
to adopt this Directive through the presence and
lobby made throughout the processes of
elaboration and vote of the directive. The activity
of the organization culminated with a massive
presence in Strasburg at the moment of the vote in
the European Parliament and a fructuous alliance
with the powerful associations of consumers and
disabled people. This activity was greatly
responsible for a record number of amendments:
314, out of which 21 exceptions were passed,
leaving place for national lobbies in order to
introduce them in the legislation of each country.
Among the 21facultative exceptions, three of them
are of particular interest to the people who work in
field of library, archive and documentation:

- the exception concerning the specific
reproduction acts made by publicly accessible
libraries, institutes of education, museums,
archives, that do not pursue any direct or indirect
commercial or economical advantages;

- the exception concerning the use ,through
communication or disposal for scientific research
or private studies, through specialized means, to
private people in publicly accessible libraries,
institutes of education, museums, archives, for
direct or indirect commercial or non-commercial
purposes, of the works or other protected items
belonging to the new collections that are not
subject to licensing and acquisition conditions;

- the exception concerning the use for
exemplification purpose only in education and
scientific research with the condition to mention
the source as far as it is justified by a non-
commercial purpose.

The article 55 of the Directive says that the
exceptions and limitations may not be applied but
for some special cases that neither conflict with
the normal exploitation of the work or any other
subject-matter, nor bring unjustified prejudices to
the legitimate interests of the rightholders. It is
what was called the three steps test that is present
in international texts of reference such as WIPO
from 1996.

This Directive holds important stakes
regarding the access to information: it makes it
illicit to copy numerical documents; it represents a
menace to the tolerance, until then admitted, of
the private copy, through the existence of the
technical means of protection, as well as of the
private use of a document since reading on a
computer is copying and copying is forbidden; it
violates the private life through the use of
measures of protection and control it holds; it
strengthens monopolies.

g) Directive 2001/84/EC of the European
Parliament and of the Council of 27 September
2001 on the resale right for the benefit of the
author of an original work of art.

h) Directive 2004/48/EC of the European
Parliament and of the Council of 29 April 2004
on the enforcement of intellectual property
rights, which requires the member states to set the
necessary measures, procedures and remedies for
an appropriate protection of these rights.

The evolution of the national laws of copyright
after the international conventions. Some
examples

As we stated at the beginning of this work, in
the last years the field of the intellectual property
is the one whose evolution is extremely
spectacular if we are to refer to the great number
of laws, treaties, conventions and organizations
that try to address the problem.

The society we live in experienced such a
radical transformation that we can hardly keep up
with the new technologies of information and
communication, and the role of information in this
context has become crucial. But, in such a society,
the security of the information and the rights of its
authors has become a major problem. The
appearance of the new technologies has made it
easier for the copying of documents, especially

19

Romanian Review
of Library and
Information Science
Vol. 7, Iss. 1, 2011



The evolution of copyright after the appearance of the international agreements

the electronic ones. So, it became necessary to
find a way to protect the rights of the authors, yet
without restricting the access to information. This
problem of the rights on the information is a very
complex one and the legislation in the field in
continuous motion due to the technological
changes that appear permanently in the present
society.

For a long time the United States were not
member of any international Conventions in the
field of copyright, thing that made some
specialists declare the USA a territory of piracy in
the field.

Only in 1995 they adhered to the Universal
Convention for copyright, a convention that was
adjusted to the American laws.

In time, the fact that the USA had not adhered
to the Berne Convention became a major
disadvantage for the USA who were interested to
get the copyright of American works abroad.
Moreover, the protection offered by the Universal
Convention was less rigorous and its enforcement
belonged to UNESCO, but the USA had
withdrawn their support towards this organization.

The USA adherence to the Berne Convention
was an important event of the end of the 20th
century. The American Congress voted on the 5th
and 12th of October the new law in the field that
ensured the conformity with the Berne
Convention. President Reagan signed the new law
on the 31st of October 1988 once the Senate
signed a resolution for the ratifying of the Berne
Convention by the USA. The adherence took
effect from the 1st of March 1989.

This law brought two essential changes
concerning the legal licenses and formalities. As
for what formalities are concerned it was
established that the works published after 1989
did not have to have the mentioning regarding the
copyright, as it had become facultative. Another
problem which is specific to the American
copyright, that of the registration of the works in
the copyright Register, issued numerous
discussions because there was a problem of
incompatibility between the American system and
the Berne Convention which did not condition the
getting and using of the copyright to any
formality. This problem was solved through a
compromise: the registration became a previous
condition to the action of counterfeiting for the
works originating in the USA and those countries
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members of the Berne Union with which the USA
signed bilateral agreements.

The USA adherence to Berne Convention
happened the moment the European Community
countries were in process of harmonising their
legislations concerning the copyright.

In Italy, the intellectual, artistic and literary
property is regulated both by the Civil Code, Book
V, Chapter I, articles 2575-2583 and by Law
6330f 22 April 1941, modified by Law 248 of
2000. This law led to violent reactions because it
reduced drastically the cases of free use and it
subordinated many exceptions to the contractual
agreements that stipulated lump payments at STAE
(Italian Society of Authors and Editors) which is
part of a law stipulated monopoly. From the free
use of copyright it came to a limitation of the
rights, a mechanism that did not stipulate the
authorization of the right owners but a
compensatory payment.

The Decree n.68 of 6 April 2003 (considered
the most important legal reorganization in the
field, superior to the law of 2000) through its 69
article shows that in case the state libraries and
public communities lended works for cultural
promotion only and personal study, this was not
subject to authorization from the right owners who
do not require any remuneration. In a library it is
permitted to photocopy 15% of a protected work.
This limitation does not refer to the copies made
by libraries for their own needs. Whole
reproduction is forbidden with the exception of
rare and out of print works for which the copy has
to be done from the initial copy preserved by the
library. Copies from copies are forbidden (9).

France adopted in November 2003 a draft
bill on the copyright and related rights in
information society that replaced the old law of 11
March 1957 on literary and artistic property. The
bill was examined by the Parliament in December
2005 and after heated discussions the law was
adopted on 21 March 2006. This new law led to
controversies because it retained only two of the
numerous exceptions of the 2001 European
directive on copyright. At the basis of this
decision we have especially the interests of the
editors and producers who asked for the legal
protection against the uncontrolled circulation of
the works on the internet. These exceptions refer
to the temporary technical copy and to disabled
people. The law introduces extended provisions
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against  counterfeiting  and  unauthorized
transmissions, which has as consequences a
limitation of the access to the information and the
payment of a fee to the right owners. The law
introduced tough measures (fines and even prison)
for any infringements, no matter the technical
means used for an illegal exchange of folders.

In Belgium, the copyright law of 1994 takes
the main provisions of the old 1886 law of
copyright of literary, artistic, audio and
audiovisual works but at the same time particular
provisions concerning the databases. These latter
ones will be modified in 1998 in order to integrate
the juridical protection of databases, of the
producers’ rights and their exceptions but also the
rights and obligations of its legitimate users.

On the 25" of April 2004 it was adopted The
Royal Decree concerning the remuneration right
in the event of public lending of authors, artists,
performers or producers, and of phonogram
producers. It transposes in the Belgian law the
article 5 of the European Directive concerning the
right of location and lending. The communities
(Flemish, French and German) and the
associations of libraries are the structures that had
to pay for public lending (in whole or in part) but
they can transfer this obligation to the readers. In
article 5 we find an enumeration of the
exemptions from the obligation of payment for
institutions of education, scientific research and
healthcare acknowledged or officially organized
for this purpose and the institutions created in
order to help people with disabilities.

Belgium will implement the 2001 European
Directive of the copyright in May 2005 and what
strikes us is the long list of exceptions (10).

The first law of copyright in Armenia (11)
was “The Statute of the authors’ rights” of 1930.
After the collapse of USSR and the proclamation
of Armenia’s independence, in 1996 it was
adopted the Law of copyright and related rights.
The law will be replaced in 1999 with another law
that was to be improved and completed in 2002.
One of the problems of copyright in Armenia is
the one regarding the security of the national
borders, which allows illegal circulation of pirate
products especially in Russia and Ukraine.

In Croatia the intellectual property was
regulated even from 1978, the new law of
copyright and related rights being enforced since
October 2003. This law is in harmony with WIPO

treaties and the community aquis in the field. The
specialized state institution with attributions in the
field of copyright is the State Intellectual Property
Office. It authorizes the founding and functioning
of four institutions of collective administration:
The Society of Composers, The Croatian
Association for the Protection of Performing
Artists, The Croatian Association of the Producers
of Phonograms and The Croatian Association of
the Authors of Audiovisual Works.

In Israel the new law of copyright adopted in
November 2007 came into force in May 2008.

A new law in the field of copyright we have
in Moldavia, where the Law 982-XIV of 11 May
2000 concerning the access to information and the
Law no. 139 of 2 July 2010 concerning the
copyright and related rights, in force since 1
January 2011, abrogated the Law 293-XII
concerning the copyright and related rights of 23
November 1994.

In Great Britain, the law of the copyright, of
designs and patents (The Copyright, Designs and
Patents Act), known as “The Act” was
promulgated in 1988 and came into force in
August 1989 and it represents the main British
law of copyright. On the 31 October 2003 there
was established a set of directives which modified
the law with the purpose to harmonize the British
legislation with the European one. In Great Britain
the copyright owners have exclusive rights on
their works and any use of them without the
permission of the author or under license is
sanctioned. After the changes produced by the
directives of 2003, the copying is restricted to the
cases of non-commercial personal study and
scientific research. The law recommends copying
within certain limits: 5 % or a chapter from a book
and a single article from a newspaper.

Most of the national legislations undergo in
this period of time transformations and
improvements in their attempt to be in line with
the norms of the international conventions and
also to keep in touch with the evolution of the new
technologies. Thus, almost all civilized states have
modern legislations that regulate the copyright
field: Bulgaria - Law 56 of 1993 with its last
modification in 2002; The Czech Republic - Law
81 of 2005; Denmark - Law no. 763 /2006; The
United Arab Emirates - The federal law
n0.7/2002; Finland - Law no. 404/1961, modified
in 1998 and 2005; Germany - Law of 9
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September 1965, successively modified in 1998,
2003, 2007; Greece - Law no. 2121/1993,
modified by Law no. 3207/2003; Japan - Law
n0.92/2004; Poland - Law no. 24/1994, modified
in 2004; in Portugal the copyright has at the basis
The Code of Intellectual Property (Law 45 of
1985, modified in 1991 and 2004); Spain - Law
no. 5 of 1996, modified in 2006 and 2007;
Sweden - Law no. 729/1960, modified in 2004
and 2005; Hungary - Law no. LXXVI of 1999,
modified by the Law no. CIX OF 2006 etc.

Copyright in Romania

The preoccupations concerning the protection
of the rights of creators of literary and artistic
works in The Romanian Countries are, in fact,
insignificant until the middle of the 19th century.
Still, we can mention Alexandru Ipsilanti’s Act
through which it was nominated a commission
made of “8 noblemen to take care of the principles
of all trades and corporations and especially of all
new inventions and good things that are in the
benefit of the country” (12). In the year 1831 there
will be adopted the first constitutional act called
The Organic Regulations, which through article
157 of Chapter V (Trade Regulations), the section
(For Freedom of Trade) annulled the system of
privileges in The Romanian County and in
Moldavia. “The trade of all kinds of land’s
products and of all those that will be invented
from now on in industries will not be subject
inside the country to any monopoly, because both
these and any kind of act on the factories have
become wrong and powerless for ever” (13).

Only during the reign of Alexandru Ioan
Cuza, on the 13th of April 1862, there was
adopted the Press Law considered to be the first
law that regulated the rights of the authors of
literary and artistic works in the Romanian
territory.

The Press Law acknowledged the writers,
composers and creators of artistic works “the right
to enjoy of their work as of a property throughout
their life, the right of reproduction, the right to sell
or cede their creations”. They sanctioned the
publishing, the reproduction or the copying of a
work without the consent of the author. The
sanction consisted of the obligation to pay a fine
equaling the price of 1000 copies of the original
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copy and of the confiscation of the published or
reproduced copies. The author’s right could be
transmitted to his heirs for a period of time of 10
years, under the reserve of reciprocity, the same
rights being given to the foreigners. These rights
given to the strangers had to be acknowledged in
their country of origin too (14). Through this law
the author was obliged to make a deposit,
obligation that will be kept through a law of 23
March 1904 only as the duty of the owners of
publishing houses.

The first works about copyright (C.
Hamangiu: Etat de la legislation roumaine sur la
propriete litteraire et artistique, Jean T. Ghica: La
propiete litteraire et artistique, Al. Nicolau: L’etat
actuel de la doctrine de la legislation et de la
jurisprudence en ce qui concerne la propriete
litteraire en Roumanie) appeared in Bucharest in
1906, that is in the year when it took place at the
initiative of A.D. Xenopol, the international
Congress of literary and artistic property, the first
congress of this kind in Romania.

At the Congress they debated the fundamental
problems concerning the necessity of protection
and the limits of copyright, the rights of the
performing and producing artists, the problem of
plagiarism and the limits of the right of quotation,
the duration of the copyright etc.

The organization of this congress in our
country, although it created a great fuss, it
contributed to the raise of the interest for the
problems of the copyright, influencing, through
the studies published with this occasion, the legal
solutions as well as the adherence of Romania to
the Berne Convention in 1926.

On 28th of June 1923 there came into force
the Law 126 of the literary and artistic property,
considered to be, for that time being, one of the
most complete and modern regulations in the
field.

The law distinguishes itself through two main
characteristics: the rights of the authors on their
works are ensured independent of any formality
and these rights are valid for foreigners too
without the condition of reciprocity.

In article 3 there was a principle (inspired by
a draft bill laid in the French Parliament by
Marcel Plaisant) according to which “the moral
right of the author to control his creation cannot
be ceded and cannot be subject to any
transactions”. In other words, the author is given
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the right to oppose the distortion of his work
through cession or selling and in the case this
happens the author can ask for compensations.
The right of the heirs (descendants, parents,
brothers and sisters, and the surviving spouse) was
extended to 30 years after the death of the author.
After the period of time expired the work
belonged to the public and the right of control was
taken over, from that moment on, by The
Romanian Academy (art. 6). For the works not
published during the life of the author, the law
stipulated that their publishing could be banned
through a will but not for a period of time longer
than 30 years from the death of the author (art.8).
If the cession of a work for publishing was made
without fixing the time of the publication, the
person who made the cession or the editor is
obliged to publish it within 3 years, otherwise the
contract is annulled and damages can be asked for.

The works of intellectual creation were
regulated by Decree no. 321 of 27 June 1956
concerning copyright, modified by the Decree no.
358/1957 and the Decree no. 1172/1968. On the
grounds of art. 23 of the Decree of 1956 there
were set up the Norms of remuneration of the
authors and the establishing of the fees and means
of payment approved through HCM no. 632 of 24
April 1957.

On the whole, the solutions offered by the
law of 1956 were in harmony with the European
orientations because in their establishment an
important role was played by the provisions of the
Berne Convention for the protection of literary
and artistic works (15).

The Romanian Constitution of 1991 does not
guarantee directly the intellectual property, as it
happens with the constitutions of other countries,
but we can consider that the constitutional
guarantees concerning the freedom of expression
(art. 30), the right to information (art. 31), the
right to education (art. 32), the provisions
concerning the right to property in general (art.
41), can be applied to the right of intellectual
property.

The decree no. 321/1956 concerning the
copyright will be abrogated only in 1996 through
the present regulation in the field, namely the Law
no. 8 of copyright and related rights. After 1990,
one of the main objectives of the legal system was
to harmonise the new system of the rights of the
authors with the provisions of the European Union

Directives, the international conventions in the
field as well as those contained by the treaties and
bilateral agreements signed by Romania. Thus it
appeared The Law no. 8/1996 that is in line with
the system admitted in most European countries,
offering a greater protection to these rights, and
through the detailed regulation concerning the
copyright and the societies of collective
administration the law will have a more complex
and ampler character. The law follows the main
European principles regarding the exceptions and
limitations. The exceptions are allowed without
the consent of the author and without the payment
of any remuneration for the use of education, for
information and scientific research, the use of
short excerpts from a work, obeying the rules of
quotation, by libraries, museums and archives, etc.
It is not mentioned in the law the dimensions of
these quotations. It is permitted the whole
reproduction of a work, but only in the case of its
replacement in case of severe deterioration or
losing of the original copy from the collection of
the library or respective archive.

The duration of the protection through the
copyright is identical to the one offered by the
European Union directives, which is of 70 years
after the death of the author.

The Romanian law, in its attempt to answer
the needs generated by the appearance of new
technologies as well as the need of being in
harmony with the European laws, was subject to
modifications, of which we mention: Law 285 of
23 June 2004, OUG no. 123/2005 and Law no.
329 of 14 July 2006.
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in cazul colectiilor si bibliotecilor digitale

Elena Tirziman

Autoarea

Conf. univ. dr. Elena Tirziman, director general,
Biblioteca Nationald a Roméniei
E-mail: elena.tirziman@bibnat.ro

Abstract

Din perspectiva construirii §i valorificarii colectiilor si
bibliotecilor digitale, drepturile de proprietate intelectuald
au in vedere rezolvarea problemelor de natura legala
asociate cu accesarea, copierea §i diseminarea
documentelor pe suport fizic si digital. Aceste drepturi
includ: drepturile proprietarului surselor materiale care
sunt digitizate; drepturile proprietarului asupra resurselor
digitizate; drepturile sau permisiunea garantatd
furnizorului de servicii de a face disponibila resursa
digitala; drepturile sau permisiunea garantata de utilizare a
resurselor digitale.

Resursele digitale sunt publicate pe site-uri web
organizate sau nu in colectii sau baze de date. In aceste
cazuri, drepturile de proprietate intelectuala si drepturile
conexe au 1n vedere site-ul ca intreg, privit ca o creatie
originala; programele, aplicatiile informatice integrate in
prezentarea si diseminarea resurselor digitale sau puse la
dispozitia utilizatorilor finali (licentele informatice
utilizate); continutul digital si stabilirea reglementarilor
juridice necesare Intre proprietarii de continut §i furnizorii
de servicii.

Cuvinte-cheie: biblioteca digitald; drept de proprietate
intelectuala; drept de autor, drepturi conexe

Dreptul de proprietate intelectuala este
consacrat oficial din 1967 cind s-a Incheiat
conventia care a instituit Organizatia Mondiala a
Proprietdtii Intelectuale (OMPI). Dreptul de
proprietate intelectuald cuprinde patru domenii
(1):

- Drepturile de autor pentru operele literare si
artistice;

- Drepturile conexe dreptului de autor
(Drepturile conexe reprezinta drepturi derivate din
dreptul de autor);

- Dreptul de proprietate industriala;

- Alte drepturi de proprietate intelectuald
neincluse in primele categorii.

In 1996 se semneazi doud noi tratate:
Tratatul OMPI pentru Drepturi de Autor (the
WIPO Copyright Treaty, prescurtat WCT) (2) se
referd la protectia autorilor de lucrari literare si
artistice, precum poeme, romane, programe de

calculator, baze de date originale, lucrari
muzicale, lucrari audiovizuale, situri Web,
fotografii, etc. si Tratatul OMPI pentru
Interpretari  si  Fonograme  (the  WIPO

Performances and Phonograms Treaty, prescurtat
WPPT) (3) care protejeazd drepturile conexe ale
interpretilor si producdtorilor de fonograme.
Scopul acestor doud tratate este reinnoirea §i
completarea tratatelor OMPI pentru drepturi de
autor si drepturi conexe, in special pentru a
raspunde dezvoltarii tehnologiilor, mediilor de
diseminare si a pietelor de desfacere. WCT si
WPPT sunt cunoscute si ca ,Tratate ale
Internetului”. Tratatele garanteaza ca detindtorii
acestor drepturi vor continua sa beneficieze de o
protectie adecvata i eficienta in cazul difuzarii
lucrarilor prin noile medii de comunicatie, cum
este Internetul. Tratatele confirmd faptul ca
drepturile continua sa existe si in mediul digital
.

In mai 2001, Parlamentul European si
Consiliul Uniunii Europene au adoptat Directiva
2001/29/EC(5) 1n scopul armonizdrii la nivel
comunitar a unor aspecte privind drepturile de
autor si drepturile conexe 1in societatea
informatiei, directiva devenitd obligatorie pentru
statele membre care au obligatia de a transpune
prevederile acesteia in legislatia lor nationala. Prin
acestd directivd s-a urmdrit implementarea unor
noi obligatii internationale furnizorilor de continut
intelectual (complementare obligatiilor prevazute
in tratatele WCT si WPPT la care UE si statele
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membre sunt semnatare). Directiva contine
prevederi privind aplicarea drepturilor de
reproducere in mediul digital, reproducerea
temporara a documentelor si operelor artistice,
punerea la dispozitia publicului a operelor
protejate, drepturile de distribuire, difuzare a
transmisiilor interactive in retele, limite si exceptii
in mediul digital, masuri tehnice de protectie,
drepturile de management a informatiei.

Din perspectiva construirii si valorificarii
colectiilor si bibliotecilor digitale, drepturile de
proprietate intelectuald au in vedere rezolvarea
problemelor de naturd legala asociate cu
accesarea, copierea si diseminarea documentelor
pe suport fizic si digital. Aceste drepturi includ
(6):

- drepturile proprietarului surselor materiale
care sunt digitizate;

- drepturile proprietarului asupra resurselor
digitizate;

- drepturile sau permisiunea garantatd
furnizorului de servicii de a face disponibila
resursa digitala;

- drepturile sau permisiunea garantatd de
utilizare a resurselor digitale.

Resursele digitale sunt publicate pe site-uri
web organizate sau nu 1n colectii sau baze de date.
In aceste cazuri, drepturile de proprietate
intelectuald si drepturile conexe au in vedere site-
ul ca intreg, privit ca o creatie originala;
programele, aplicatiile informatice integrate in
prezentarea si diseminarea resurselor digitale sau
puse la dispozitia utilizatorilor finali (licentele
informatice utilizate); continutul digital i
stabilirea reglementarilor juridice necesare intre
proprietarii de continut si furnizorii de servicii.

Drepturile de  proprietate intelectuald,
termenii §i conditile de publicare pentru
continutul digital se diferentieazd in functie de
urmatoarele cazuri concrete (7):

Materiale publicate, colectii eterogene de
documente. Pot fi documente care apartin
institutiei care administreza si face accesibile
colectiile digitale si la randul lor aceste documente
pot fi sub incidenta drepturilor de autor, pot fi
lucrari orfane sau pot apartine domeniului public
sau pot fi documente si colectii care sunt create de
alte institutii (precum editorii sau creatorii §i
furnizorii specializati de continut digital) si pentru
care bibliotecile negocieaza drepturile de acces si
difuzare. Publicarea online a acestor documente,
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din perspectiva drepturilor de autor si a drepturilor
conexe, presupune o abordare diferentiatd in
functie de fiecare caz 1n parte. Astfel, pentru
lucrarile din colectiile proprii si care apartin
domeniului public drepturile de reproducere si
difuzare sunt importante §i se stabilesc in functie
de legislatia specificd si de politica institutiei pe
acest subiect; lucrarile din colectiile proprii, dar
aflate sub incidenta drepturilor de autor, implica
acordul titularului acestor drepturi pentru
difuzarea neingradita sau conditionatd a acestora
sau pot fi oferite limitat spre consultare 1n cazul in
care lucrdrile se pot 1ncadra in limitele si
exceptiile prevazute de legislatie. Pentru lucrarile
orfane se au 1n vedere prevederile legale existente.
In cazul documentelor si colectiilor de documente
publicate pe site-ul institutiei sau al bibliotecii
digitale, dar care apartin altor institutii sau creatori
si furnizori de continut digital, este necesar
acordul prealabil al acestora, sub forma unui
contract subordonat legislatiei specifice §i care
stipuleazd drepturile si  obligatiille partilor
implicate, drepturile de licentiere, de acces,
termenii $i conditiile de utilizare a resurselor
digitale.

Opere orfane. Sunt considerate opere orfane
(8), operele aflate sub protectia drepturilor de
autor dar titularii acestor drepturi nu pot fi
identificati sau localizati. Neputand fi identificati
sau localizati nu poate fi obtinut acordul lor pentru
publicarea si difuzarea operelor. Mediul digital
favorizeaza aparitia si difuzarea operelor orfane,
iar legislatia este Tncd imprecisa 1n reglementarea
fermda a acestor cazuri. Pe linga prevederile
legislative internationale, europene asimilate apoi
in legislatiile nationale, se recomanda si o serie de
masuri nonlegislative precum: realizarea de baze
de date sau registre nationale pentru inregistrarea
informatiilor privind operele orfane; includerea in
metadatele de descriere a resursei digitale a
informatiei privind statutul de operd orfana;
diseminarea informatiilor privind bunele practici
contractuale privind publicarea §i diseminarea
unor asemenea opere. Chiar dacd au statutul de
opere sau lucrdri orfane nu inseamna cd publicarea
si difuzarea lor este gratuiti. in situatia in care
este identificat si localizat titularul drepturilor de
autor, 1si pierd statutul de operd orfana si intrd in
categoria operelor aflate sub incidenta drepturilor
de autor si a drepturilor conexe §i urmeaza
regimul juridic al acestora. Prin urmare, institutia
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care realizazd colectii digitale si are 1n colectii
documente cu autori neidentificati trebuie sa
clarifice statutul acestora, sa constate daca sunt cu
adevarat opere orfane, sa consulte bazele de date
sau registrele specializate si sa identifice prezenta
lucrarilor acolo (sau sa semnaleze documentele ca
noi opere orfane), sa vadd dacd acestea sunt in
evidenta unui organism colectiv de gestiune a
drepturilor s§i sa facad demersurile legale de
obtinere a acordurilor de publicare.

Productie in-house a documentelor si
colectiilor digitale. In acesti situatie, biblioteca i
asumd Intreaga responsabilitate pentru digitizarea
documentelor proprii, realizarea documentelor
digitale master, constituirea colectiilor, publicarea
acestora. Prin urmare, dincolo de drepturile de
administrare si utilizare a documentelor fizice
detinute, biblioteca beneficieazd de toate
drepturile asupra resurselor digitizate (drepturile
de prima publicare, drepturile de reproducere,
drepturile de difuzare, drepturile asupra
documentelor digitale master). Daca documentele
digitizate sunt sub incidenta drepturilor de autor,
trebuie avut in vedere acest aspect 1n cazul
publicérii online si in acces liber a documentului.
Dar practicile de digitizare aratd ca pentru a evita
situatii complicate sau confuze, bibliotecile
digitizeazd din colectiile proprii cu precadere
lucrarile exceptate de drepturi de autor si aflate in
domeniul public.

Digitizare si constituire colectii digitale prin
externalizarea activittilor. In aceasta situatie, fie
pentru a diminua costurile, fie pentru a grabi si
eficientiza digitizarea si constituirea colectiilor
digitale, fie pentru a beneficia de avantajele
participdrii la un proiect colaborativ i pentru ca
dispune de cantitdti mari de documente fizice fara
cerinte speciale de manipulare §i conservare si
pretabile a fi digitizate, biblioteca apeleazd la un
prestator extern de servicii specializat. Contractul
de prestdri servicii trebuie sd aiba prevederi clare
privind regimul documentelor digitizate si in
special a documentelor digitale master,
interzicerea utilizarii de cdtre prestator in orice
context a copiilor din documentele digitizate
(chiar si in situatia cand beneficiarul si prestatorul
sunt de acord ca acesta din urmd sa pastreze o
copie de sigurantd din fiecare document o
perioada clar precizatd de timp). Din contract
trebuie sd se inteleagd clar cd prestatorul de
servicii de digitizare este doar un executant al

unor activitdti si nu poate beneficia de drepturi de
autor sau drepturi conexe derivate din activitatea
de digitizare chiar dacd sunt digitizate lucrdri care
necesitd procedee artistice (de ex. procedee pentru
lucrari fotografice). Toate drepturile rezultate in
urma digitizarii i se cuvin beneficiarului care este
si detindtorul documentelor fizice.

Cadouri, mosteniri §i imprumuturi de
documente, utilizari de documente in scop
publicitar constituie situatii exceptionale si se
trateazd ca atare conform legislatiei specifice
coroborate cu legislatia drepturilor de autor si a
drepturilor conexe.

Contractele incheiate intre titularii drepturilor
de autor, a drepturilor conexe si furnizorii de
documente si servicii digitale, intrucét constituie
acordul partilor, pot contine exceptii, derogdri de
la legislatia In vigoare sau pot contine clauze
exceptionale. Cel mai important 1nsd este ca
relatia dintre titularul dreptului de autor si
furnizorul de documente si servicii digitale sa fie
reglemetata juridic.

Managementul drepturilor de proprietate
intelectuald pentru resursele digitale incepe cu
identificarea acestor drepturi, ce tip de drept de
proprietate intelectuala este si cine este titularul
unui asemenea drept. Pentru fiecare obiect digital,
pentru fiecare document digital in parte, aflat Intr-
o colectie sau 1intr-o bibliotecad digitalda se
stabileste concret ce tip de drept de proprietate
intelectuald este, cui apartine si, dacd este necesar,
se negocieaza cu proprietarii acestor drepturi
permisiunea de publicare §i utilizare a
documentelor. Proprietarii  de drepturi de
publicare si utilizate a documentelor nu este
obligatoriu sd fie titularii drepturilor de proprietate
intelectuala. Acestia din urma 1si pot negocia
drepturile cu terti, fie ei organisme de gestiune
colectiva, editori, furnizori de date si servicii on-
line etc.

In cazul in care biblioteca oferd accesul la
colectii externe, permisiunea de utilizare se
regaseste 1n licenta de utilizare 1n contractul de
licenta care specificd natura si scopul continutului,
modalitatea in care poate fi utilizat, termenul de
valabilitate sau durata licentei, extinderea
geograficd sau aria de regdsire a valabilitatii
licentei, suma de bani platitd pentru obtinerea
licentei sau daca este gratuitd se precizeazd acest
lucru. Tot prin licenta se reglementeaza si accesul
limitat la resursele digitale oferite (acces doar
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pentru utilizatorii Inregistrati, doar de la anumite
calculatoare, doar in anumite locatii sau doar
pentru unul sau mai multe nume de domeniu clar
specificate).

Pentru documentele care apartin domeniului
public nu sunt prea multe probleme. Nu se pune
problema drepturilor de autor ci mai curind se
poate vorbi de drepturile conexe precum de
drepturile de reproducere, de drepturile pe care
institutiile culturale le au asupra bunurilor aflate in
patrimoniul §i administrarea lor. Din acesta
perspectivd, bibliotecile, pentru digitizarea,
publicarea si difuzarea online a documentelor din
colectiile lor, sunt interesate in primul rand de
aceste drepturi de reproducere. Legislatia privind
drepturile de reproducere diferd de la o tara la alta
si 1n cele mai multe cazuri dateazd de la inceputul
secolului XX si au ajuns sa reglementeze aceasta
problematica si in mediul Internet. Legislatia
europeand In domeniu a determinat, mai mult sau
mai putin, o armonizare a legislatiilor nationale in
domeniu fara a epuiza toate situatiile sau aspectele
care ar trebui reglemetate. Se impune necesitatea
adoptarii unei legislatii transnationale care sa
reglementeze drepturile de autor si drepturile
conexe Tn mediul digital.

Regula de baza pe care ar trebui sa o respecte
bibliotecile in protejarea documentelor si
colectiilor proprii: nu trebuie publicat nimic
online fara a fi siguri ca se respecta drepturile de
reproducere. Aspecte practice pentru protejarea
drepturilor de reproducere pentru documentele
publicate pe web:

- acces liber si neingradit pentru documentele
pentru care s-a decis ca se renuntd la dreptul de
reproducere;

- punerea de acord cu titularul drepturilor de
reproducere asupra procedurilor care vor fi
utilizate pentru protejarea acestor drepturi;

- proceduri tehnice de protectie (9): aplicarea
unui filigran sau a unui logo de drept de copiere
pe fiecare imagine; aplicarea unui filigran
invizibil pe fiecare imagine; criptarea imaginilor
sd nu poatd fi consultate decit de utilizatori
autorizati; restrictii de publicare a imaginilor de
mare rezolutie; restrictii de publicare pentru mici
parti din imagine sau nepublicarea in integralitate
a imaginii.

Pentru a proteja continutul digital de pe
website, fie cd este organizat sau nu in colectii §i
biblioteci digitale, trebuie precizati clar si

28

Revista Roména de

Biblioteconomie
si Stiinta Informari
Anul 7, nr. 1,2011

publicati termenii si conditiile de utilizare.
Asemenea informatii precizeaza (10):

- identificarea clard si neambigua a resursei
digitale;

- numele persoanei sau organizatiei care
garanteaza drepturile asupra continutului digital si
asupra accesului;

- drepturile precise care sunt garantate si se
specificd orice exceptie;

- perioada de timp pentru care sunt garantate
drepturile;

- grupul sau grupurile de utilizatori care au
permisiunea de a utiliza resursele digitale, care
sunt conditiile de acces si utilizare unitare pentru
toti utilizatorii sau diferentiate pe categorii de
utilizatori;

- orice alte obligatii pe care utilizatorii
resurselor digitale le pot avea (inclusiv obligatii
financiare daca acestea exista);

- orice alti termeni si conditii specifice de
utilizare a site-ului si a resurselor digitale
continute.

Menirea bibliotecilor este de a intermedia
accesul la  resursele  informationale  si
documentare. Indeplinindu-si atributiile,
biblioteca trebuie sa garanteze respectarea
drepturilor de proprietate intelectuald pentru
documentele oferite. In cazul resurselor digitale
oferite de biblioteci apar o serie de aspecte
specifice care nu sunt pe deplin reglementate
legislativ. Semnalam in acest sens:

- Regimul copiilor digitale legat de dreptul de
reproducere si de distribuire a documentelor.
Bibliotecile au dreptul sd ofere spre imprumut
documentele traditionale. Pot realiza copii digitale
la cererea utilizatorilor? Cum pot garanta ca
documentele digitale oferite sunt utilizate apoi
respectdndu-se regimul lor juridic in privinta
drepturilor de autor? Cum se poate proteja
biblioteca impotriva realizdrii si distribuirii de
copii neautorizate?

- Protectia juridica a continutului digital
adaugat de utilizatori prin facilitatile oferite de
platformele web 2.0. Utilizatorul, inainte de a
adauga continut digital pe un site web, trebuie sa
se informeze asupra termenilor si conditiilor de
publicare si administrare a acelui site si sa decida
apoi.

Legislatia  drepturilor de  proprietate
intelectuald nu distinge intre utilizatorii directi ai
unei lucrari culturale sau stiintifice si intermediarii
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care faciliteazd accesul la aceastd lucrare. Pot
exista anumite limitdri sau exceptii dar care nu
ajuta foarte mult bibliotecile 1n calitatea lor de
intermediari. Rezultatul este accesul din ce in ce
mai limitat la resursele cunoasterii din pricina
conditiilor impuse de legislatia drepturilor de
proprietate intelectuald si implicit a costurilor
aferente. La nivel international, prin OMPI, prin
Comisia Europeana si alte organisme implicate in
reglemetarea drepturilor de proprietate
intelectualda, se Incearcd impunerea unor norme,
agreate de titularii acestor drepturi, care sa
reglemeteze un statut exceptional pentru biblioteci
in calitatea lor de intermediari ai cercetdrii si
cunoasterii.

High Level Expert Group - Copyright
Subgroup, constituit ca urmare a initiativei
europene 12010 Digital Libraries, in Report on
Digital Preservation, Orphan Works and Out-of-
Print Works (11), enunta Principiile guvernatoare
care ar trebui sd reglementeze raportul juridic
dintre titularii drepturilor de autor si biblioteci,
muzee, arhive ca intermediari ai accesului la
resursele informationale si documentare.

Principiile guvernatoare pentru titularii de
drepturi de autor sunt:

- respectul pentru drepturile de autor si
conexe, inclusiv drepturile morale ale creatorilor
si interpretilor operelor aflate sub incidenta
drepturilor de autor;

- digitizarea si utilizarea 1n sediul bibliotecilor
ar trebui sd aiba loc cu acordul, consimtdméantul
titularilor drepturilor de autor sau sa se bazeze pe
exceptii reglementate juridic;

- disponibilizarea on-line ar trebui sd se
realizeze cu acordul titularilor de drepturi de
autor;

- consimtamantul titularilor drepturilor de
autor 1Inseamnd, in principiu, autorizarea
drepturilor, care ar trebui sd se bazeze pe licente
individuale sau colective sau o combinatie a
acestora.

Principiile guvernatoare pentru biblioteci,
muzee, arhive sunt:

- pentru aceste institutii este important sa aiba
certitudinea juridica in activitatile lor;

- acces inseamnd in egald masurd acces In
incinta bibliotecior, muzeelor, arhivelor sau
disponibilitatea online a resurselor informationale
si documentare;

- pentru materialele nativ-digitale sau lucrari

digitizate de cdtre titularii de drepturi, este
necesara obtinerea permisiunii de acces la acestea;

- pentru lucrdri analogice, pe suporturi
traditionale este necesara obtinerea permisiunilor
pentru digitalizare la scard largd si pentru acces
online la resurse;

- securitatea juridicd presupune gasirea unei
solutii pentru lucrari asa-zis “orfane”.

Transpunerea in cadru legislativ clar si apoi
in practicdi a acestor principii ar armoniza
interesele titularilor de drepturi de autor cu
interesele institutiilor depozitare si intermediare
de resurse informationale si documentare
asigurind protectia juridica a acestora In utilizare
si valorificare.
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Abstract

There are many features shared by electronic and
printed book. From the perspective of organizing and
valorizing digital collections and libraries, the
intellectual property rights take into consideration the
legal aspects associated to access, copy and
dissemination of documents both on physical and
digital support. These rights include: the owner of the
material resources to be digitized; the owner rights
upon the digitized materials; the rights or the
guaranteed permission to the services provider to make
available the digital resources; the rights or the
guaranteed permission to use the digital resources.

The digital resources are published on websites
organized or not in collections and databases. In these
situations, the intellectual property rights and related
rights take into consideration the website as a whole,
regarded as an original creation; the software, the
automation integrated applications in presenting and
disseminating the digital resources or put at the
disposal of the final users (the automation licences
used); the digital content and the legal regulations
necessary between the content owner and the services
providers.

Keywords: digital library; intellectual property rights;
author rights; related rights
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The intellectual property right has been
officially established since 1967 when there was
signed the convention for setting up the
International Organization for the Intellectual
Property (WIPO). The right for intellectual
property includes four areas (1):

- author rights for literary and artistical
works;

- related rights to the author rights (the related
rights represent rights descending from the author
rights);

- industrial property rights;

- other intellectual property rights
included into the first categories.

In 1996 two new treaties were signed: The
WIPO Copyright Treaty (shorten WCT) (2)
referring to the protection of the authors of literary
and artistical works, as poems, novels, softwares,
original databases, musical works, audiovisual
works, websites, photographs, etc. and also The
WIPO Performances and Phonograms Treaty,
(shorten WPPT) (3) protecting the related rights of
interpreters and phonograms producers. The
purpose of these two treaties is to renew and
complete the WIPO treaties for author rights and
related rights, especially in order to cope with the
technologies development, dissemination media
and markets. WCT and WPPT are known also as
“Internet Treaties”. These treaties guarantee that
the owners of these rights will continue to benefit
from an adequate and efficient protection in the
case of distributing the works in the new
communication media as Internet. The treaties
confirm the fact the rights continue to exist in the
digital media (4).

In May 2001, The European Parliament and
Council adopted the direction 2001/29/EC (5)
with the purpose of harmonization at the
community level some other aspects regarding the
author rights and related rights in the information
society, a compulsory direction for the member
states which has the obligation to include its
provisions in their national legislation. By this
direction there was aimed the introduction of
some new international obligations for the
providers of intellectual content (complete or
complementary for the obligations stipulated in
the treaties WCT and WPPT signed by EU and
member states). The Direction includes provisions
regarding the enforcement of copyright in the
digital media, the temporary reproduction of the

not
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documents and artistical works, providing the
protected works to the public, the distribution
rights as well as the interactive transmission in
networks limits and exceptions in the digital
medium, technical measures for protection, the
rights of the information management.

From the perspective of making up and
valorising the digital collections and libraries, the
intellectual property rights take into consideration
to solve the legal problems associated to these,
meaning to copy and disseminate the documents
on physical and digital supports. These rights
include (6):

- the rights of the owner of the material
sources to be digitized;

- the owner rights
resources;

- the rights or permission guaranteed to the
services provider to put at disposal the digital
resource;

- the rights or the guaranteed permission to
use the digital resources.

The digital resources are published on
websites organized or not in collections or
databases. In these situation, the intellectual
property rights and the related rights take into
consideration the site as a whole, seen as an
original creation; the software, the automated
applications in presenting the digital resources or
put at the final users disposal (the informatic
licences used); the digital content and the
establishment of the legal regulations necessary
between the content owners and the services
providers.

The intellectual property rights, the terms and
conditions of publishing the digital content are to
be distinguished related to the following definite
situations (7):

Materials published, heterogeneous
collections of documents. There can be documents
belonging to the institution administrating and
making accessible the digital collections and at
their turn these documents can be under the
incidence of the author rights, can be orphan
works, can belong to the public domain or can be
even documents and collections created by other
institutions (as editors or creators and specialized
providers of digital content) and for which the
libraries negotiate the access rights and
distribution. To publish online these documents,
from the perspective of the author rights and

upon the digitized

related rights suppose different approach in
accordance with each specific case. Thus, for the
works in the own collections and belonging to the
public domain, the reproduction and distribution
rights are important and are established in
accordance with the specific legislation and the
institution policy on this matter; the works
belonging to the own collections but subjected to
the author rights imply the agreement of the
bearer of these rights for a free or conditioned
distribution of these works or can be provided
limited to be consulted in the situation when the
works can be framed in the limits and exceptions
provisioned by the legislation. For the orphan
works there are to be taken into consideration also
the already existent legal provisions. In the
situation of the documents and document
collections published on the institution site or of
the digital library, but which belong to other
institutions or creators and providers of digital
content it is necessary their previous agreement, in
a contract subordinated to the specific legislation
and stipulating the right and obligations of the
involved states, the licence and access rights, the
terms and conditions of digital resources using.
Orphan works. There are considered orphan
works (8), works under the protection of the
author rights, but the bearers of these rights can
not be identified or localized. Not being identified
or localized, there can not be obtained their
agreement for publishing and distributing these
works. The digital media favour the emergence
and distribution of the orphan works, and the
legislation is still inaccurate for a resolute
establishment of these situations. Beside the
international legal provisions, or the European
already assimilated then in the national
legislations, there is recommended also a series of
nonlegislative measures as: making databases or
national records for recording information about
the orphan works; the description metadata for
digital resources to include information about the
status of an orphan work; dissemination of the
information regarding the good contract practices
regarding the publishing and disseminating these
kind of works. Even if they have the status of
orphan works or papers this does not mean their
publication and dissemination is free. Under these
circumstances when the bearer of author rights is
identified and localized, they lose the status of
orphan works and are included in the category of
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the works under copyright and the related rights
legislation and follow their legal conditions. As a
consequence, the institution making digital
collections and having in its collections
documents with unidentified authors has to clear
up their status; to find if they are really orphan
works, to consult the databases and the specialized
registers or to identify the works presence there
(or to mention the documents as new orphan
works); to see if these are registered in a evidence
of some collective administration body and to take
the necessary steps to obtain the publication
rights.

Production in-house of documents and digital
collections. In this situation, the library assumes
the whole responsibility for digitizing the own
documents, making the master digital documents,
their setting up and publishing. As a consequence,
beside the administration and using rights, the
library benefits of all the rights upon the digitized
resources (the first publishing rights, copyright,
distribution rights, the rights upon the master
digital documents). If the digitized documents are
subjected to the author rights, there must take into
consideration this aspect in the situation of online
publishing and free access to the document. But
the digitization practices show that for avoiding
the delicate or confused situations, libraries
digitize mostly the own works, the works
excepted from author rights and belonging to the
public domain.

Digitization and making up digital collections
by external activities Under these circumstances,
either to cut costs, either to hasten and make more
efficient the digitization and set up digital
collections, or to benefit from the advantages to
participate to a collaboration project and because
it owns important quantities of physical
documents which do not need special conditions
to be handled and preserved, libraries appeal to an
external specialized provider of services. The
contract for carrying out services has to have clear
provisions regarding the conditions for the
digitized documents and mainly for their master
digital documents, including the interdiction to
make copies of the digitized documents by the
services provider, in any circumstances (even if
the beneficiary allows the services provider to
preserve a safety copy of each document for a
determined period of time). The contract should
also mention that the services provider is only an
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operator and is not allowed to benefit from author
rights and related rights resulting from the
digitization activity, even if there are digitized
works using artistical methods (for example for
photos). All the rights coming from digitization
due to the beneficiary which is the owner of the
physical documents.

Gifts, legacy and documents lending,
documents used for advertising purposes represent
exceptional situations and are to treated as such
according to the specific legislation confirmed by
the author rights legislation and the related rights.

The contracts between the author rights
bearers, the related rights and the providers of
digital documents and services, as they include the
parts agreement can mention exceptions,
derogations from the wvalid legislation or can
include exceptional provisions. But the most
important aspect is the relationship between the
bearer of the author rights and the provider of
digital documents and services to be legally
established.

The management of the intellectual property
rights for the digital resources begins with the
identification of these rights, what type of
intellectual property is and who is the owner of
this right. For each digital object, for each digital
individual document belonging to a collection or
in a digital library there is to be set definitely what
kind of intellectual property type is, belongs to
whom and if it is necessary there is going to be a
negotiations with the owners of these rights,in
order to obtain the permission to publish and use
these documents. The owners of the publication
and utilization rights can be different from the
bearers of intellectual property owners. The last
ones can negotiate the rights with third parties,
either collective administration bodies, editors and
providers of the online data and services, etc.

Under the circumstances the library provides
the access to external collections, the permission
to use the documents can be found in the licence
of utilization, in the licence contract mentioning
the nature and the purpose of the content, manner
in which can be used, validity term and licence
period, geographical spreading or the specific area
for the licence validity, amount of money paid to
obtain the licence or if it is free it is to be
mentioned. The licence includes also the limited
access to the digital resources (access only for
registered users, only on certain computers, only
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in certain places or for one or more specially
mentioned fields).

There are not so many problems for the
documents belonging to the public domain. There
are no author rights, but mostly the related rights,
as well as the copyright, the rights the cultural
institutions have for the goods they have in their
patrimony and they have to administrate. From
this point of view, libraries are mainly interested
on the copyright for digitizing and disseminate the
documents they own via online. The legislation
regarding copyright is different from one country
to another and in the most of the cases it dates
from the beginning of the 20th century and
managed to settle this legislation for the Internet,
too. The European legislation in the field
determined more or less a harmonization of the
national laws not exhausting all the situations or
the aspects to be settled. It is necessary to adopt a
transnational legislation to establish the author
rights and the related rights for the digital
environment.

The basic rules the libraries should observe in
protecting their own documents and collections
are the following: there must not be published
anything without being sure there the copyright is
respected. Practical aspects for protecting the
copyright of the documents published on web:

- free and open access for the documents
having no copyright conditions;

- agreement with the copyright bearer upon
the procedures to be used for protecting these
rights;

- technical protection means (9): applying a
copyright filigree or a logo on each image,
applying an invisible filigree on each image;
caching the images not to be consulted but only by
authorized users; restrictions to publish high
resolution images; restriction to publish small
image parts or not publishing the whole image.

In order to protect the digital content on
website, either is organized or not in digital
collections or libraries, the utilization terms and
conditions are to be mentioned. These information
states (10):

- the precise and nonambiguous identification
of the digital resource;

- the person or organization name to
guarantee the rights upon the digital content and
access;

- the precise rights guaranteed and any

exception is specified;

- the period of time for which the rights are
guaranteed;

- the group or the groups of users having
permission to use the digital resources, which are
the unitary access and utilization conditions for all
the users or different for categories of users;

- any other obligations the digital resources
users can have (including financial if they exist);

- any other terms and specific conditions to
use the site and the included digital resources.

The libraries mission is to intermediate the
access to information and documentation
resources. Fulfilling its attributions, library should
guarantee the respect for the intellectual property
rights of the provided documents. In the situation
of the digital resources provided by libraries there
a series of specific aspects not enough legally
established. This way we mention:

- The digital copies conditions connected with
the copyright and documents distribution. The
libraries have the right to provide traditional
documents for lending. Are they permitted to
make digital copies at users’ request? How can
guarantee that the digital documents provided are
used after that observing the author rights legal
conditions? How can the library protect itself
against making and distributing unauthorized
copies?

- The legal protection of the digital content
added by users using the facilities provided by the
web 2.0 platforms. The user, before adding digital
content on a website, should be informed about
the terms and conditions of publication and
administration of that site and then decide.

The intellectual property legislation does not
distinguish between the direct users of a cultural
or scientific work and the intermediaries
facilitating the access to this work. There can
exist certain limitations or exceptions but these do
not help much libraries in their quality of
intermediaries. The result is the more and more
limited access to knowledge resources because of
the conditions imposed by the intellectual rights
legislation and implicitly the necessary costs. At
international level, OMPI, the European
Committee and other bodies involved in
establishing the intellectual rights property will
enforce some standards, agreed by the bearers of
these rights, to settle a special status for libraries
in their quality of intermediaries of research and

33

Romanian Review
of Library and
Information Science
Vol. 7, Iss. 1, 2011



The intellectual property rights
in the case of the digital collections and libraries

knowledge.

High Level Expert Group - Copyright
Subgroup, set up following the European initiative
i2010 Digital Libraries, in Report on Digital
Preservation, Orphan Works and Out-of-Print
Works (11), states the guiding Principles to
establish the legal relationship between the author
rights bearers and libraries, museums, archives as
intermediaries of the access to the information and
documentation resources.

The guiding principles for author rights
bearers are the following:

- the respect for author rights and related
rights, including the moral rights of creators and
interpreters of the works under the author rights;

- the digitization and utilization in the
libraries buildings should have the consent of
author rights bearers or to be based on legal
exceptions;

- the availability online should observe the
author rights agreement;

- the author rights bearers consent, in the
main the rights autorization, which should be
based on individual or collective licences or a
combination of them.

The main principles for libraries, museums,
archives are the following:

- it is important for these institutions to have a
legal assurance of their activities;

- access means equally access inside the
libraries, museums, archives, or the availability of
the information and documentation resources
online;

- for the native-digital materials or digitized
works by the rights bearers, it is necessary to
obtain the access permission to them;

- for analogical works, on traditional supports
it is necessary to obtain the permission for
digitalization on a large scale and for access to
resources online;

- the legal assurance presumes to find a
solution for so-called ,,orphan” works.

Including these principles in a legal
framework and into practice would harmonize the
author rights bearers and the institutions
preserving and providing information and
documentation resources, assuring the legal
protection of them during utilization and
valorisation process.
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Articolul si propuna sa faca o radiografie a limitarilor
aduse legislatiei drepturilor de autor pentru a garanta
accesul utilizatorilor la informatia cuprinsa n colectiile
bibliotecii, in societatea contemporand. Este subliniat
rolul important jucat de legislatia dreptului de autor in
prestarea de servicii de biblioteca, pe calea exceptiilor,
legat de: prezervarea si conservarea colectiilor,
furnizarea de copii utilizatorilor in scop de cercetare
sau studiu, dreptul de imprumut public, neutralizarea
masurilor tehice de protectie.
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Legislatia nationalda i internationald cu
privire la drepturile de autor 1Incearca sa
echilibreze interesele autorilor de opere cu cele ale
utilizatorilor de drepturi prin impunerea unor
limitari la drepturile exclusive ale autorilor,
determinate atdt de interesele generale ale
societatii, de necesitatea utilizarii operei conform
destinatiei dar si de imposibilitatea de a controla
folosirea unor opere in contextul inovatiilor
tehnologice tot mai evoluate. Aceste limitari sunt
considerate un privilegiu al altora decat titularul
dreptului de autor de a utiliza, reproduce,
transforma sau comunica public opera protejatd,
Intr-un mod rezonabil, fara autorizarea titularului
dreptului de autor, in ciuda monopolului oferit
acestuia de lege, dar cu respectarea anumitor
conditii legale (1).

Fiecare caz de limitare legald presupune
obligativitatea 1indeplinirii anumitor cerinte
generale (opera sda fi fost adusa anterior la
cunostintd publica, folosirea operei sd fie
conforma bunelor uzante, sd nu contravina
exploatdrii normale a operei si sa nu 1l
prejudicieze pe titularul drepturilor) si speciale,
care tin cont de modul de utilizare a operei, de
genul operei protejate si de locul 1n care se
realizeaza actul de folosintd pentru care nu se cere
consimtdmantul autorului (2).

In indeplinirea misiunii sale specifice de a
garanta accesul la cunoastere, pe fondul
dezvoltarii bibliotecilor, a serviciilor de biblioteca
si a exploziei mijoacelor tehnologice de informare
si de diseminare a informatiilor, biblioteca devine
subiect al legislatiei privind drepturile de autor
pentru prima datd in istorie in anul 1956 cind
Parlamentul englez adoptd, cu ocazia modificarii
legii copyrightului, prima exceptie legislativa care
vizeaza explicit serviciile bibliotecii.

Astazi, majoritatea statelor lumii aplicd, sub o
forma sau alta, limitdri ale drepturilor de autor in
favoarea  bibliotecilor.  Diversitatea  legilor
nationale care reglementeaza aceste limitdri pot fi
explicate prin puternica influentd exercitatd in
procesul de elaborare si adoptare de catre factori
istorici, politici, tehnologici etc. Putem vorbi in
primul rdnd de influenta pe care o exercitd
diferitele tratate si conventii internationale in
elaborarea legilor nationale referitoare la aceste
exceptii, fie cad ne referim la Conventia de la
Berna privind protectia operelor literare si artistice
(3), la Acordul de Ila Marrakech privind
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constituirea Organizatiei Mondiale a Comertului,
la Tratatele Organizatiei Mondiale a Proprietatii
Intelectuale sau Directivele Uniunii Europene. Nu
putem ignora nici influentele istorice i geografice
pe care le-au avut de exemplu: British Imperial
Statute - Legea britanica a copyrightului din 1911
(4) asupra legislatiei SUA, Australia, Noua
Zeelandd, Singapore, Israel etc.; Acordul de la
Cartagina asupra Americii de Sud (5), Acordul de
la Bangui pentru Africa Centrald (6), Legea tip de
la Tunis din 1976, aparuta sub egida OMPI si
UNESCO, asupra exceptiilor, relativ simple, in
favoarea bibliotecilor adoptate de un numar mare
de state in curs de dezvoltare sau Directiva U.E.
din 2001 privind Drepturile de autor si drepturile
conexe in societatea informationald asupra
orientdrii legislatiilor tarilor membre cu privire la
masurile tenice de protectie. Calitatea exceptiilor
privind bibliotecile cuprinse 1n legi si adaptarea
acestora la permanentele schimbdri din societate
au fost adeseori influentate de interese politice dar
si de capacitatea parlamentarilor momentului de a
intelege importanta, necesitatea dispozitiilor si
redactarea lor exacta.

In general, limitdrile privind bibliotecile
existente in legile nationale nu reprezintd un drept
explicit cu fortd de lege care sd protejeze
bibliotecile in fata eventualelor plangeri in justitie
pentru Incélcarea drepturilor de autor, ci sunt mai
degraba folosite de biblioteci pentru a preciza
opere, in scopuri specifice §i cu respectarea
anumitor conditii sau pentru a se apdra in justitie.
Existd insa i legi nationale care confera
utilizatorului un drept efectiv in ciuda intereselor
titularilor de drepturi de autor: de exemplu dreptul
utilizatorilor, recunoscut 1n justitie, de a neutraliza
masurile tehnice de protectie. Totusi, exceptiile nu
reprezintd un drept inviolabil, bibliotecile putand
fixarea unor reguli privind utilizarea operelor la
incheierea unui acord de licentd cu titularii de
drepturi. Putine sunt tdrile care prevad in mod
explicit ~ obligativitatea  exceptiilor  pentru
biblioteci si interdictia de a le modifica prin
contract (7).

Conform unui studiu realizat in 2008 sub
egida OMPI, dintre cele 184 de state membre 3
(Afganistan, Maldive si Republica Populara
Democrata Lao) nu au o lege a dreptului de autor,
124 de state au o exceptie in favoarea
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bibliotecilor, iar 21 dintre acestea (grupate in
Africa, Orientul Mijlociu si America Centrala si
de Sud) nu dispun de o lege care sa aduca lamuriri
asupra utilizarii de opere protejate 1n biblioteca;
79 de tari au inclus In legislatie o dispozitie care
interzice neutralizarea masurilor tehnice de
protectie (26 dintre acestea adoptand o exceptie la
aceastd neutralizare ce se aplicd Tn mod expres
bibliotecilor) (8).

In ceea ce priveste tipurile de institutii cirora
le sunt destinate exceptiile observam ca si aici
anumite tari aplicd statutul bibliotecii i altor
organizatii de genul arhivelor, muzeelor (Letonia -
»toate bibliotecile si toate arhivele”, Franta -
,bibliotecile, muzeele, arhivele accesibile
publicului”, Danemarca - ,,bibliotecile
subventionate de stat, muzeele publice”, Cehia -
,biblioteci, arhive si alte institutii scolare,
educative si culturale cu scop nonlucrativ), altele
sunt In mod special aplicabile bibliotecilor
(Suedia ,bibliotecile publice”, Australia -
,bibliotecile cu scop nonlucrativ”), iar in unele
cazuri legea apeleaza la instantele administrative
pentru a stabili tipul de biblioteca careia i se aplica
(Japonia - ,biblioteci desemnate prin decret al
ministrului”). Cateva legi definesc nu doar
categoria de biblioteci careia i se aplicd ci si
categoria de persoane autorizate sd realizeze
copiile (Anglia).

La fel de diferite sunt legile si in privinta
tipurilor de documente care pot fi reproduse: unele
tari permit copierea in cadrul bibliotecii a tuturor
tipurilor de documente fie cd este vorba despre
carti, periodice, filme, softuri etc., pe cand altele
permit doar copierea operelor apartinind unei
anumite categorii (de exemplu e permisa
realizarea de copii ale articolelor din reviste
pentru a le da utilizatorilor 1n scop de cercetare,
dar interzic copiile de pe filme in acelasi scop).
Unele state permit reproducerea tuturor
categoriilor de documente in scop de conservare
dar se limiteaza la documente de tip text cand este
vorba despre cercetare.

Suportul pe care se realizeaza copia este si el
important: existd legi care permit copierea
indiferent de suportul folosit, in timp ce altele nu
permit decat realizarea de copii analogice. Astazi
colectiile de documente digitale ale bibliotecilor
sunt semnificative, iar utilizatorii sau biblioteca
pot avea nevoie de copii numerice ale acestora. In
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alte cazuri se poate dori realizarea unei copii
digitale a unui document in format clasic din
motive ce tin atit de ldrgirea accesului la
documente, de nevoia bibliotecii de a limita

manipularea  originalelor, asigurdnd  astfel
conservarea etc. In conditiile in care formatul
digital a devenit format curent, decizia

legislatorului de a permite copia numericd se
poate lovi de interesele titularilor de drepturi.
Legile trateaza problema reproducerilor numerice
dupa optici diferite: in unele tari legislatia indica
explicit dacd e permisd copia numericd, si daca
este poate sa fie limitatd doar la anumite scopuri,
in altele gasim doar o abordare implicita.
Exemple: legea canadiand permite reproducerea
articolelor 1n scop de cercetare dar dispune ca nu
poate fi data utilizatorului o copie digitald, SUA-
legea autorizeaza explicit copia digitala in scop de
prezervare si inlocuire dar este mutd 1n ceea ce
priveste posibilitatea de a realiza a o astfel de
copie 1n scop de cercetare sau imprumut intre
biblioteci. In Danemarca existi o lege care
autorizeaza copia digitald a operelor sub rezerva
existentei unei licente colective largite si a
dreptului titularului de a primi o plata
compensatorie.

Multe legi dau posibilitatea bibliotecilor sa
utilizeze opere protejate in scopuri specifice, fara
a datora vreo taxa, insd existd si cazuri in care
legea obliga la plata pe calea unui acord de licenta
colectivd (In care titularii de drepturi autorizeaza
societatile de gestiune, pe categorii de opere, sa
culeagd taxele In numele lor). Experienta daneza
aratda cd licenta poate deschide perspective
importante si sa defineascd limitele serviciilor de
bibliotecd. Ministerul Culturii din Danemarca e
abilitat sa aprobe o societate de gestiune colectiva
care sd reprezinte o categorie de opere date: de
exemplu COPYDAN este organismul abilitat sa
reprezinte titularii unui numdr mare de opere
publicate, altele decat cele audiovizuale, Incheind
acorduri de licentd In vederea utilizarii de opere
protejate in virtutea articolului 16 lit.b din lege.
Un acord de licenta largita incheiat cu COPYDAN
este un instrument real in serviciul bibliotecii
pentru ca permite realizarea unui numar de opere
mult mai important decit ar fi posibil dacd ar
trebui sd negocieze autorizarea de folosire caz cu
caz. Bibliotecile din Danemarca varsa anual o taxa
importanta Tn schimbul dreptului de a realiza copii
ale operelor protejate.

Rolul important jucat de legislatia dreptului
de autor in prestarea de servicii de bibliotecd, pe
calea exceptiilor, este legat de: prezervarea si
conservarea colectiilor, furnizarea de copii
utilizatorilor in scop de cercetare sau studiu,
dreptul de imprumut public, neutralizarea
masurilor tehice de protectie.

Numeroase tari aplicd o dispozitie generala
care autorizeaza bibliotecile sa realizeze copii ale
operelor protejate pentru utilizatori sau pentru
activitati specifice fard a indica explicit scopul
acesteia. Aceste dispozitii generale lasd un spatiu
de manevra important bibliotecilor care nu sunt
tinute sd determine precis motivele de realizare a
copiilor pentru utilizatori (exemple: Grecia,
Croatia, Portugalia, Nigeria, Islanda etc.)

Exceptiile in scop de cercetare sau studiu

Dispozitii legale privind dreptul bibliotecilor
de a realiza un numar limitat de copii in vederea
utilizarii lor Tn scopuri de cercetare sau studiu
privat exista peste tot in lume. Unele tari precum
Germania, Spania, Franta, Israel, Italia, Polonia
etc. aplicd dispozitii generale ce autorizeaza
realizarea copiilor pentru utilizatori in acest scop,
altele au adoptat dispozitii mai detaliate (9). Doar
cateva tari aplica legi care autorizeaza bibliotecile
sd realizeze copii ale documentelor protejate in
scop de cercetare sau studiu privat fara a specifica
din ce categorie fac parte acestea (cdarti, articole,
inregistrari sonore, manuscrise etc.). Exemplu:
legea Emiratelor Arabe Unite, care se aplica
tuturor operelor din colectiile bibliotecii doar daca
este imposibil de a se acorda o licentd, sau legea
slovacd care autorizeaza realizarea de copii ale
tuturor tipurilor de documente 1n scop de cercetare
dar cu conditia ca acestea sa fie utilizate 1n incinta
bibliotecii.

In schimb, majoritatea exceptiilor in scop de
cercetare impun sub o forma sau alta o limitare a
operelor ce pot fi copiate: unele limiteazd copiile
doar la documentele ce apartin fondurilor lor,
altele permit copierea doar a anumitor tipuri de
documente. Legea irlandeza, de exemplu,
autorizeaza expres copia unui articol de periodic
in integralitatea sa §i fixeaza la 10% limita de
copiere aplicabild unui volum.

O problema aparte in cadrul exceptiei privind
cercetarea i studiul privat este cea pusda de
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copierea de manuscrise, corespondentd si alte
opere nepublicate care apartin colectiilor unei
biblioteci. Aceasta categorie de documente este
indispensabild cercetdrii si, totusi, multe state nu
aplica o exceptie de la protectie 1n cazul lor sau o
aplicd intr-un mod mult mai restrictiv, prin
impunerea unor conditii particulare: Legea
australiand prevede realizarea unei copii a unei
opere inedite la 50 de ani de la moartea autorului,
in bibliotecile Canadei titularul trebuie avizat cu
privire la copiere, copierea fiind interzisda daca
titularul nu permite acest lucru.

Desi, 1in general, legile dispun ca
reproducerea sd fie conforma cu scopul declarat
fara sa faca vreo precizare referitoare la probarea
respectivei utilizari(10) existd totusi un numar
mare de legi care stabilesc cu precizie conditiile in
care biblioteca trebuie sa confirme obiectivele
utilizarii, fie ca se referd la obligativitatea
bibliotecii de a se asigura ca utilizarea este
autorizatd (Ucraina), fie ca utilizatorul este tinut
sd convinga bibliotecarul cd scopul utilizarii este
cel declarat (Canada, Irlanda) putdnd fi chiar
obligat sd dea o declaratie scrisd in acest sens
(Anglia, Australia, Singapore).

Fondurile bibliotecilor contin din ce in ce mai
multe opere digitale, filme, muzicd ceea ce a
determinat necesitatea credrii unei exceptii cu
titlul de ,,punere la dispozitie” a acestora n scopul
cercetarii si studiului (11). Exceptia germana
permite bibliotecilor sd pund la dispozitie opere
publicate, In scop de cercetare sau studiu privat,
pe calculatoare aflate In incinta institutiei, dar
numarul de copii puse la dispozitie simultan
neputand fi mai mare decit numarul exemplarelor
din respectiva operd aflate in posesia bibliotecii.

Exceptiile in scop de prezervare si conservare

Una dintre cele mai importante misiuni ale
unei biblioteci este aceea de a prezerva si
conserva colectiile de documente In vederea
utilizarilor viitoare. Aceasta activitate poate avea
in vedere, din diferite motive (operele noi risca sa
fie pierdute/deteriorate/distruse; suportul pe care
se aflda documentul este unul fragil/invechit etc.)
copierea unei operei protejate prin drepturi de
autor, ceea ce ridica o serie de probleme cu privire
la incilcarea acestora. In general prezervarea
implica realizarea unei copii a operei nainte ca
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aceasta sa fie pierduta, deterioratd sau ca suportul
pe care se afld sa o faca inutilizabila. Din punctul
de vedere al titularilor de drepturi aceasta este o
atingere adusd drepturilor partimoniale lor cat
timp pe piatd existd exemplare din respectivele
opere ce pot fi cumpdarate de biblioteca in scop de
inlocuire, prezervare si conservare.

Ca regula generald, legile care autorizeaza
bibliotecile sd realizeze copii avand aceasta
destinatie cuprind adeseori anumite prevederi
legate de disponibilitatea operei pe piatd, starea
operei originale, evolutia prezervarii. in ceea ce
priveste disponibilitatea, unele legi prescriu o
cercetare rezonabild a pietei editoriale de catre
biblioteca sau ca biblioteca sa considere inlocuirea
operei este imposibild pe aceastd cale a achizitiei
de pe piata: legea australiana cere ca biblioteca sa
faca cercetari suficiente pe piatd si sa existe un
responsabil din partea bibliotecii care sa dea o
declaratie scrisd cu privire la imposibilitatea de a
procura opera in mod rezonabil, la pretul pietei.

Dreptul finlandez permite copierea unei opere
publicate in mai multe parti sau volume pentru a
completa opera cu partea ce lipseste din colectie,
indiferent de tipul de document céreia ii apartine.
Estonia: permite bibliotecilor sa realizeze copii ale
documentelor In scop de conservare indiferent
daca opera este disponibild pe piatd. Legea
roménescd permite realizarea unei copii integrale
pentru inlocuirea exemplarului distrus, deteriorat
grav sau pierdut din colectia permanentd a
bibliotecii sau arhivei respective.

Multe tari impun realizarea doar de copii
izolate pentru prezervare sau inlocuire sau ca
respectivele opere sd apartind  fondurilor
respectivei biblioteci. Altele stabilesc regula
conform careia opera trebuie sd fie pierdutd,
deterioratd, distrusd (Rusia, Canada) sau aparatul
care permite utilizarea operei sd nu mai fie
disponibil (SUA). Articolul 108, lit.b si lit.c din
legea americand autorizeazd 1n mod expres
biblioteca sa utilizeze tehnologiile digitale pentru
a realiza copii autorizate in scop de conservare.

Existda i prevederi care autorizeaza
bibliotecile sd realizeze copii de conservare ale
tuturor operelor din fondul propriu (Franta,
Grecia, Finlanda).

Restrictiille si  conditiile cuprinse 1n
dispozitiile asupra prezervarii pun probleme grave
in epoca documentelor digitale si In fata
necesitatii de a fixa o mare cantitate de continut ce
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risca altfel si se piardi. In acest sens o serie de
organisme internationale (12) au realizat
propuneri ce vizeaza schimbarea legislatiei sau
recursul la practici acceptabile, in sensul
autorizarii bibliotecilor de a face copii multiple
pentru a garanta o conservare eficace si de a—si
adapta serviciile la evolutia tehnologica.

Exceptii in scop de furnizare sau imprumut
interbibliotecar

Acest gen de exceptii 1n favoarea
bibliotecilor au drept scop furnizarea unui
exemplar al unei opere din colectia proprie unei
alte biblioteci pentru a permite acesteia sa
raspunda cererii unui utilizator propriu. Cat timp
bibliotecile fac schimb de documente originale-de
tipul carti, reviste etc.- nu sunt probleme deosebite
in ceea ce priveste Incdlcarea drepturilor de autor
insd acestea intervin dacd se trimite o copie
digitald a documentului original altei biblioteci.
Articolul 50 din legea australiana asupra
copyrightului indica cu precizie circumstantele in
care copia numericd poate fi realizata si da
posibilitatea bibliotecii de a realiza copii ale
articolelor sau de a vedea operele integral dar
numai dupa o cercetare serioasa a pietei editoriale
si depunerea de cdtre un responsabil al bibliotecii
solicitante a unei declaratii referitoare la
indisponibilitatea operei pe piata.

Articolul 53 din legea germana a dreptului de
autor contine o dispozitie care autorizeaza copiile
izolate ale operelor in scop de studiu privat. Legea
nu precizeazd daca bibliotecile pot face si distribui
aceste copii ceea ce a condus la initierea, In 1994,
de catre o asociatie profesionala de editori, a unei
actiuni in justitie Tmpotriva Bibliotecii Nationale
Germane de Stiintd si Tehnicd care pusese la
punct un serviciu de furnizare contracost a
copiilor articolelor din reviste catre utilizatori.
Procesul s-a finalizat cu obligarea bibliotecii de a
varsa o taxd unei societati de colectare a licentelor
colective. In decembrie 2006 instantele germane
au stabilit cd articolul 53 nu autorizeaza
bibliotecile sa realizeze §i sa transmitd copii ale
documentelor digitale pe calea serviciului de
imprumut interbibliotecar (13). Anul 2008 a
insemnat adoptarea unei noi legi germane asupra
dreptului de autor care cere bibliotecilor sa
stabileasca daca utilizarea operei este conforma cu

legea.

Exceptiille  cu titlu de  imprumut
interbibliotecar reflecta tensiunile dintre serviciile
de biblioteca si interesele detinatorilor de drepturi
de autor. Realizarea si transmiterea de copii ale
unor articole din reviste spre exemplu este fara
indoiald o functie esentiald a bibliotecii dar In
acelasi timp biblioteca ce a recurs la imprumut nu
mai are nevoie sa-si achizitioneze un abonament
la revista respectiva, ceea ce poate fi interpretata
ca o atingere adusd drepturilor titularilor. Legea
SUA autorizeaza realizarea si transmiterea intre
biblioteci de copii ale documentelor Tn anumite
situatii date. Biblioteca solicitanta trebuie insad sa
se asigure cd nu a primit copiile intr-o cantitate
atat de mare incat sa inlocuiasca realizarea unui
abonament sau cumpdrarea operei in discutie.
Legea americand lasa la latitudinea bibliotecilor sa
aprecieze numdrul de documente furnizate pe
aceastd cale, Tnsd o institutie gevernamentala
(Commission on New Tehnological Uses of
Copyrighted Works) a stabilit, Inca din 1979, un
set de reguli preluate de majoritatea bibliotecilor
americane, care propun ca bilioteca sd nu poata
primi mai mult de 5 copii ale articolelor extrase
din revistele cele mai recente, caz In care i se
sugereaza abonarea la respectiva revista.

Exceptiile in scop de neutralizare a masurilor
tehnice de protectie

Tratatele OMPI (1996), transpuse in Europa
prin Directiva privind drepturile de autor gi
drepturile conexe in societatea informationala din
2001 si In SUA prin Digital Millenium Act (1998),
sanctioneazd orice dezafectare a sistemelor
tehnice de protectie instalate de producatorii de
documente electronice pentru a Impiedica
utilizdrile ilicite.

Dar aceste masuri tehnice de protectie,
instituite de lege pentru a proteja drepturile
autorilor, sunt susceptibile de a bloca anumite
utilizari autorizate Tn mod traditional, cum ar fi de
exemplu copia privatd sau reproducerea unor
opere libere de drepturi de autor.

Numeroase tdri au cuprins 1n legislatie
dispozitii anti-neutralizare, definind incalcarile
sub o forma sau alta (14), dar alte state au adoptat
exceptii explicit aplicabile bibliotecilor, pentru a
permite accesul la documente.
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Exceptiile la masurile anti-neutralizare in
favoarea bibliotecilor variaza enorm de la o tara la
alta in ceea ce priveste modul de aplicare si
durata. In SUA biblioteca poate neutraliza
masurile tehnice de protectie doar pentru a evalua
o opera in vederea achizitionarii ei. Diferit de
viziunea americana, modelul de exceptie regasit in
tarile membre UE, este unul relativ succint dar
care, Intr-o manierd generald, vrea sa permita
bibliotecilor sa-si exercite drepturile de utilizare a
unor opere protejate prin respectivele masuri
tehnice. in ciuda deschiderii largi a exceptiilor la
drepturile de autor §i a interesului general care
beneficiaza de pe urma folosirii acestora, masurile
anti-neutralizare continud sd facd probleme
bibliotecilor.

Datd fiind diversitatea i complexitatea
exceptiilor la legislatia drepturilor de autor in
favoarea bibliotecilor, personalul acestora trebuie
sd fie foarte bine informat cu privire la
semnificatia si cAmpul de aplicare al legii pentru a
tine institutia departe de eventuale acuzatii de
atingere a drepturilor de autor.
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The national and international legislation
regarding copyright tries to make an equilibrium
between the authors interests and the users of
rights by imposing some limitations to the
exclusive copyright, determined both by the
general interests of society, the necessity to utilize
the work according to its destination, as well by
the impossibility to control some works utilization
in the framework of developing and the existence
of more and more sophisticated technologies.
These limitations are considered a privilege - for
others than the copyright holder - to use,
reproduce, transform and communicate for public
the protected work, in a reasonable manner,
without the authorization of the copyright holder,
in spite of the monopole the legislation provides
to the author, but observing some legal provisions
(1).

Each situation of legal limitation supposes the
obligation of achieving some general demands
(the work has been brought to the public
knowledge previously, the work utilization is in
according to custom, do not contravene the
normal work utilization and does not bring
prejudice to the rights holders) and special
demands taking into consideration the degree of
work utilization, the type of the protected work
and the place where the work is used without
asking for the author’s authorization (2).

In achieving its specific mission to guarantee
the access to knowledge, in the framework of the
libraries development as well as their services, of
the explosion of the technological means of
information and information dissemination, the
library becomes subject for legislation regarding
copyright for the first time in history in 1956,
when the British Parliament adopted, on the
occasion of the copyright law modification, the
first legislative exception referring clearly to the
library services.

Today, the majority of the world states apply,
one way or another, limitations to copyright in the
benefit of the libraries. The diversity of the
national legislations establishing these limitations
can be explained by the powerful influence during
the elaboration and adoption process by the
historical, political and technological factors etc.
First, we can talk about the influence of the
different international treaties and conventions in
elaborating the national laws referring to these
exceptions, either we refer to the Berne
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Convention regarding the literary and artistic
works protection (3), the Marrakesh Agreement
regarding the World Trade Organization, the
Intellectual Property World Organization Treaties
or the European Union Directions. We cannot
also ignore the historical and geographical
influences of the following: British Imperial
Statute - The British Copyright Law of 1911 (4),
USA legislation, Australia, New Zeeland,
Singapore, Israel etc.; Cartagena Agreement for
the South America (5), The Bangui Agreement for
Central Africa (6), Tunis Model Law on Copyright
of 1976, elaborated under the care of OMPI and
UNESCO, regarding the exceptions, rather
simple, in the benefit of the libraries, adopted in a
great number of developing countries or 2001 EU
Directive regarding copyright and related rights in
the information society upon the orientation of the
state members legislation regarding the technical
measures for protection. The quality of exceptions
regarding the libraries included in these laws and
their adaptation to the permanent changes in
society have been often influenced by political
interests, as well as by the capacity of the
members of the parliament at a certain moment to
understand the importance, necessity of the
provisions and their correct elaboration.

Generally speaking, the limitations regarding
the libraries, existing in the national legislations
do not represent a clearly expressed right bearing
a legal power to protect libraries facing the
possible complaints for breaking the copyright,
but they are rather used by libraries to mention the
possibilities to make copies for certain works, for
specific purposes and observing some conditions
or to defend themselves in justice. But there are
national laws to grant the user a real right, in spite
of the interests of the copyright holder: for
example the users’ right, recognized by justice, to
neutralize the technical measures for protection.
Though, the exceptions do not represent an
inviolable right, the libraries can give up the
possibilities accepted by law to settle some rules
regarding the works utilization by making a
licence agreement with the right holders. There
are few countries which provisions the obligation
for libraries and the interdiction to modify them
by contract (7).

According to a study from 2008 under the
care of OMPI, among 184 member states, 3
(Afganistan, Maldive and the Popular Democratic
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of Laos) have no law regarding copyright, 124
states have an exception in the benefit of the
libraries, and 21 of them (in Africa, Middle East
and Central and South America) have no law to
clarify the utilization of protected works in the
library; 79 countries have included in their
legislation a provision to forbid the neutralization
of the technical measures for protection (26 of
them adopted an exception to this neutralization
applied especially in libraries) (8).

Related to the types of institutions to which
the exceptions are destined to, we notice there is a
great number of opportunities: some countries
apply the library statute to other organizations as
archives, museums (Letonia - ,,all the libraries and
archives”, France -,libraries, museums, archives,
accessible to public”’, Denmark - ,libraries
financed by the state, public museums”, Czech
Republic - , libraries, archives and other education
and cultural institutions with no-working purpose,
other are especially applicable to the libraries
(Sweden - ,,public libraries”, Australia - ,,non-
working purpose libraries”), and in some
situations the law mentions the administrative
bodies to establish the type of the library to apply
the exceptions (Japon - ,libraries designated by
the minister’s decree”). Some laws define not only
the category of libraries to which the exceptions
are applied to, but also the category of persons
authorized to make the copies (Great Britain).

Different as well are the laws regarding the
types of documents which can be reproduced:
some countries allow copies inside the library of
all kind of documents, either books, periodicals,
movies, software etc., and others allow only
making copies of the works belonging to a certain
category (for example it is permitted to make
copies of articles from magazines in order to
provide them to users for research, but forbid the
copies on movies for the same purpose). Some
states also permit the reproduction of all
categories of documents, but they limit copies to
text documents for research purpose.

The support for the copy is also important:
there are laws allowing making copies, no matter
the support and others do not allow but analogical
copies. Today, the digital documents collections
are significant in number and users or libraries
may need numerical copies of them. In other
situations, maybe there is needed a digital copy of
a document on classical support, for reasons
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meaning a broader access to documents, the
library need to limit the originals utilization, thus
providing their conservation etc. Under the
circumstances, the digital format is currently used,
legislator’s decision to allow the numeric copy
can meet the rights holders interests. The laws
treat the problem of the numeric copies
differently: in some countries the legislation
indicates clearly if the numeric copy is permitted
and if it is to be limited only to some purposes, in
other countries there can be found only an implicit
approach. Examples: the Canadian legislation
allows the articles reproduction with research
purpose, but user cannot have a digital copy, USA
- the law authorizes clearly the digital copy for
preservation and replacement, but there are no
provisions regarding the possibility to make such
a copy for research or interlibrary loan. In
Denmark there is law authorizing the digital copy
under the circumstances of a larger collective
licence and the holder right to receive
compensation.

Many laws give the libraries the opportunity
to use protected works for specific purposes, free
of taxes, but there are also situations when the law
obliges to payment through an agreement of
collective licence (where the rights holders
authorize the management bodies, on categories of
works, to collect the taxes for them). The Danish
experience shows the licence can open important
perspectives and define the limits of the library
services. The Ministry of Culture in Denmark is
authorized to approve a collective management
body to represent a category of works: for
example COPYDAN is the body authorized to
represent the holders of an important number of
published works, other than audio-visual works,
by signing licence agreements for using protected
works, according to the article 16 let. b in the law.
A larger licence agreement signed with
COPYDAN is a real instrument in the benefit of
the library as it allows a number of works much
more important than it was possible if it had to
negotiate the authorization for utilization in each
situation. The libraries in Denmark pay every year
an important tax for the right to make copies of
the protected works.

The important role the copyright legislation in
providing  library  services, taking into
consideration the exceptions is connected with:
collections  preservation and  conservation,

provision of copies to users for research or study,
the public lending right, the neutralization of the
technical measures for protection.

Numerous countries apply a general
provision which authorizes libraries making
copies of the protected works for users or for
specific activities without indicating clearly its
purpose. These general provisions permit libraries
to determine precisely the reasons for which the
copies are made for users (examples: Greece,
Croatia, Portugal, Nigeria, Iceland etc.)

The exceptions for research or study

There are legal provisions regarding the
libraries right to make a limited number of copies
to be used for research or personal study
everywhere in the world. Some countries as
Germany, Spain, France, Israel, Italy, Poland etc.
applies general provisions to authorize copies for
users for this purpose, other countries adopts
more detailed provisions (9). Only few countries
have laws authorizing libraries to make copies of
the protected documents for research or personal
study, without mentioning to which categories
belong these (books, articles, audio records,
manuscripts etc.). Example: the law in the United
Emirates, is applied to all works in the library
collections if only it is impossible to grant a
licence, or the Slovakian law which authorizes
making copies to all the types of documents for
research purpose, but under the circumstances
these documents are used inside the library.

On the other hand, the majority of exceptions
for research purpose impose one way or another
limitation manner for works to be copied: some
limit the copies only to the documents belonging
to their own collections, other allow making
copies to certain documents. For example, the
Irish law, authorizes especially the complete
article copy from a periodical and established at
10% the limit for copying a volume.

A special problem in exceptions regarding
research and personal study is that of making
copies of manuscripts, correspondence and other
unpublished works belonging to a library. This
category of documents is essential for research,
and though, many states does not have an
exception from protection in their situation or
apply this exception much more restrictive, by
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imposing  supplementary  conditions:  the
Australian law provides the authorization to make
a copy of an unpublished work 50 years after
author’s death, in Canada’s libraries the holder
should be announced about the copy, as it is
forbidden to copy if the rights holder does not
authorize this.

Though, the laws proviso that the
reproduction should be in accordance with the
declared  purpose,  without making any
specification referring to the prove of this
utilization (10) there is still a great number of laws
establishing very precisely the situations when the
library should confirm the utilization purposes,
either they refer to the library obligation to be sure
the utilization is authorized (Ukrain), or the user
must convince the librarian that the utilization
purpose is the declared one (Canada, Ireland),
being even obliged to write a declaration in that
way (Great Britain, Australia, Singapore).

The library collections include more and
more digital works, movies, music and this reality
determines the necessity to create an exception
with the title ,put at disposal” of those for
research and study (11). The German exception
allows the libraries to put at disposal published
works, for research and personal study, on the
computers in the library, but the number of copies
put at disposal simultaneous is not supposed to be
bigger than the number of samples of that work
from the library collections.

Exceptions for preservation and conservation

One of the most important missions of a
library is to preserve and conserve the documents
collections for a future utilization. This activity
can take into consideration, for different reasons
(the new works can be lost/damaged/destroyed;
the document support is frail/old etc.) the copy of
a work is protected by copyright, meaning a series
of problems regarding the law breaking.
Generally, the preservation implies to make a
copy before this work is lost or damaged or the
support is useless. From the point of view of the
right holders, this is a prejudice of their rights as
there are on the market samples of these works
which can be bought by the library for
replacement, preservation or conservation.

As a general rule, the laws authorizing the
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libraries to make copies with this destination
include always certain provisions regarding the
work availability on the market, the original work
condition, the preservation evolution. Related to
the availability, some laws proviso a reasonable
book market research by the library or the library
to consider the work replacement is impossible by
acquisition: the Australian law asks the library to
make a sufficient research of the market and a
person in charge from the library to write a
declaration about the impossibility to buy that
work, in a reasonable manner, at the market price.

The Finish legislation allows copying a
published work in many parts or volumes in order
to complete the work with the missing part of the
collection, no matter the type of the document.
Estonia: it is permitted to the libraries to make
copies of the documents for conservation, no
matter the work is or not on the market. The
Romanian law permits to make a complete copy
to replace the destroyed badly damaged or lost
document from the permanent collection of the
library or archive.

In many countries the legislation imposes
making only copies for preservation or
replacement and those works to be copied should
belong to the libraries. Other countries establish
the rule according to which the work should be
lost, damaged, destroyed (Russia, Canada) or the
device making possible the work utilization is no
more available (USA). The article 108, let. b and
let. ¢ of the American law authorizes especially
the library to use the digital technologies to make
authorized copies for conservation.

There are also provisions authorizing libraries
to make copies for conservation purpose to all the
works in the library collections (France, Greece,
Finland).

The restrictions and conditions included in
the provisions about the preservation bring about
important problems in the era of the digital
documents and facing the necessity to make
secure a great content quantity in danger to be
lost. This way, a series of international bodies (12)
propose changes in the legislation or to apply
acceptable practices, meaning to authorize
libraries making multiple copies in order to
guarantee an efficient conservation and adapt their
services to the technological evolution.
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Exceptions for providing or interlibrary loan

This type of exceptions for the benefit of the
libraries benefit refer to the work samples from
the library’s own collection to be borrowed to
another library to permit that one to answer to a
user request. As long the libraries change original
documents - books, magazines etc. - there are no
special problems regarding the copyright, but
these problems appear if the digital copy is sent to
another library. The article 50 of the Australian
law on copyright indicates precisely the situations
when the numeric copy can be made and gives the
possibility to the library to make copies of the
articles or to see the complete works, but only
after a serious research of the book market and
after a person in charge from the applicant library
writes a declaration saying the work is not
available on the market.

The article 53 of the German law of copyright
includes a provision which authorizes the copies
only for personal study. The law does not mention
if the libraries can make and disseminate these
copies. In 1994, a professional association of
editors brought to justice the National German
Library of Science and Technics which had a
service to provide paid copies of articles from the
magazines to users. The action at law ended by
obliging the library to pay an amount of money to
a society for collective licence management. In
December 2006, the German court established that
the article 53 does not authorize libraries to make
and transmit copies of the digital documents by
interlibrary loan (13). In 2008 there has been
adopted another German law on copyright which
asks to the librarians to establish if the work
utilization is in accordance with the legislation.

The interlibrary loan’s exceptions reflect the
strains between the library services and the
copyright holders’ interests. Making and
transmitting copies of some articles from the
magazines, for example, is no doubt an essential
function of the library, but, in the same time,
library applying for loan does not need anymore
to buy a subscription to that magazine, and that
can be interpreted as a prejudice to the holders’
rights. The USA law authorizes making and
transmitting copies of these documents in certain
situations. The applying library should see that it
does not receive the copies in such a great
quantity so to replace a subscription or it should

buy the work under discussion. But the American
legislation allows libraries to appreciate the
number of documents provided on this way, but a
Government institution (Commission on New
Technological Uses of Copyrighted Works)
established, even from 1979, a series of rules
taken by majority of the American libraries, rules
proposing that the library cannot receive more
than 5 copies of the articles from the more recent
magazines, situation when it is suggested a
subscription to that magazine.

Exceptions for neutralization the technical
measures for protection

The OMPI treaties (1996), transposed in
Europe by the Directive regarding the copyright
and related rights in the information society of
2001 and in USA by Digital Millenium Act
(1998), sanctions any closing of the technical
systems for protection installed by the electronic
documents producers in order to prevent the illicit
utilization.

But these technical measures for protection,
stipulated by the laws in order to protect the
copyright are susceptible to block up some
utilizations authorized traditionally, as, for
example the personal copy and the reproduction of
some works free of copyright.

Numerous countries included in their
legislation anti-neutralization provisions, defining
the law breakings in one way or another (14), but
other states adopted exceptions clearly applied to
libraries, in order to allow the access to the
documents.

The exceptions from the anti-neutralization
measures in the benefit of the libraries are very
different from one country to another as regarding
the application manner and time. In USA, the
library can neutralize the technical measures for
protection only to evaluate a work in order to buy
it. Different from the American vision, the
exception model to be found in EU countries is
one rather short, but which, in a general manner
aims to allow libraries to exercise their rights to
use some works protected by those technical
measures. In spite of a large opening of the
exceptions to copyright and the general interest to
benefit using them, the anti-neutralization
measures continue to bring problems in the
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libraries.

Taking into consideration the diversity and
complexity of the exceptions to copyright
legislation in the benefit of the libraries, their
personnel should be very well informed regarding
the significance and the manner the law is applied,
to keep the institution apart from the possible
accusations of copyright prejudice.
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Abstract
In economia cunoasterii care vizeazi rolul
copyrightului 1n diseminarea cunoasterii pentru

cercetare, stiintd si educatie, dreptul de imprumut
public reprezintd un mijloc adecvat de sustinere
culturald si economica a autorilor, In masura in care
bugetele alocate bibliotecilor nu sunt afectate. La
aproape doud decenii de la aparitia Directivei privind
dreptul de 1inchiriere si de Tmprumut (Directiva
92/100/CEE, din noiembrie 1992), o serie de State
Membre nu au reusit sd implementeze prevederile
acesteia. Articolul descrie aparitia si evolutia
sistemului PLR si incearca sa explice aspectele
specifice intr-un context mai amplu din punct de vedere
istoric si cultural. Controversele legate de dreptul de
remuneratie al autorilor este de asemenea descris,
precum si stadiul implementarii directivei In Roménia.
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Evolutia directivelor europene dedicate
copyright-ului si drepturilor conexe

Inci de la inceput copyright-ul a reprezentat
un domeniu delicat si complicat in sine, aflat la
granita dintre creativitate, identitate culturald,
politica sociald, aspecte economice, traditii
culturale si dezvoltare tehnologicd. Motorul
principal care a stat la baza dezvoltarii copyright-
ului a fost cel al noilor tehnologii, plecind de la
inventia tiparului si pand in timpurile moderne,
unde videogramele, tehnicile de inregistrare pe
suport digital si noile modalititi de comunicare au
generat un impact deosebit asupra celor care
creeaza sau sunt activi in mediul cultural: autori,
interpreti, producatori de fonograme, filme, etc.

Rezultatul creatiei produce o piatd comuna a
bunurilor culturale, care capatd valoare atunci
cand se asigura un nivel ridicat de protectie a
copyright-ului si a drepturilor conexe. In egali
masurd identitatea culturald o unei persoane
creative si diversitatea culturald in Comunitatea
Europeand ramén neatinse si devin un instrument
de protectie impotriva tendintelor de a
“comercializa” cultura.

Armonizarea copyright-ului in construirea
unei piete care sa reflecte diversitatea culturala si
lingvisticaA reprezintd un pas important in
respectarea proprietdtii intelectuale si a drepturilor
conexe ce decurg din acest proces. Statele
Membre dispun fiecare in parte de cadru national
legal extrem de complex, care reflecta nivelul de
dezvoltare economica §i sociald al unei tari.

Conform Tratatului Comunitatii Economice
Europene, este de datoria Comisiei sa initieze
proiecte legislative pentru armonizarea cadrului
legal al Statelor Membre. Copyright-ul si
drepturile conexe au intrat in atentia comisiei prin
rezolutia parlamentului european in 1974 (1),
precum si in diverse comunicari ale Comisiei.
Primele masuri concrete au fost anuntate prin
documentele Green Paper on ,,Television Without
Frontiers” in anul 1984 si  White Paper
»Completing the Internal Market” 1n 1985,
documente care au fost mai degraba selective,
tratind doar anumite probleme ale domeniului
proprietatii intelectuale.

In timp s-au elaborat 7 directive in domeniul
copyright-ului si a drepturilor conexe, prima care
se referea la programele de calculator fiind
adoptata Tn 1991, iar cele mai recente in 2001, cu
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privire la dreptul de revanzare al artistilor. Cu
exceptia directivei privind societatea
informationala, cele mai multe directive au fost
structurate astfel Incat sda armonizeze numai
aspectele distincte ale copyright-ului si a
drepturilor conexe, fard a trata in detaliu toate
aceste drepturi. Fiecare directivd a avut propriul
istoric legislativ, a fost adoptatd in ani diferiti, a
dus la inevitabile solutii inconsistente i
fragmentare, cu amendamente i actualizari
generate de evolutia fireasca a mediului social,
politic si economic la nivel european. In evolutia
acestor directive, trecerea timpului a fost de
asemenea un factor important §i definitoriu, in
cazul de fatd Directiva din 1992 (2) fiind
conceputd intr-un context al suportului analogic,
inchirierea/imprumutul electronic fiind doar un
scenariu futuristic.

Primul document care prezenta prioritdtile
(pentru vremea respectiva) asupra armonizarii din
domeniul copyright-ului §i drepturilor conexe a
fost Green Paper on Copyright and the Challenge
of technology - Copyright Issues Requiring
Immediate Action (1988), care descria si analiza in
sapte capitole situatia si ceea ce trebuia sa
realizeze Comisia, cu un capitolul sugestiv
consacrat dreptului de distributie si dreptului de
imprumut. Acest document a reprezentat sursa
principald pentru Directiva Comisiei din 1992.
Dreptul de imprumut a vizat In principal
producitorii de fonograme si artistii interpreti, dar
s-a extins §i cdtre alte obiecte care sunt dispuse a
fi inchiriate/imprumutate. Pe baza documentului
Green Paper, Comisia a adoptat in decembrie
1990 ,.Proposal for a Council Directive on rental
right, lending right, and on certain rights related to
copyright”, care nu si-a propus sa armonizeze
aspectele orizontale ale legislatiei in domeniul
copyright-ului, precum problemele de proprietate
a drepturilor, definitia autorilor §i a artistilor sau
originalitatea operei.

Pirateria prin copyright a reprezentat un
subiect aflat in atentia Comisiei si definitd drept
“reproducerea neautorizata a operelor protejate de
copyright sau de drepturi conexe In scopuri
comerciale” (3). Pirateria a fost consideratd o
problemd serioasd pentru industria si persoanele
active Tn domeniul creatiei, mai ales in cateva
sectoare specifice: carti, Inregistrdri sonore,
inregistrari video, programe de calculatoare,
transmisii prin cablu etc. Solutia concretd in
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rezolvarea acestei probleme era armonizarea prin
masuri efective de protectie si conditii precise de
autorizare a multiplicarii.

Disparitdtile din legislatia nationald sunt
deseori citate drept impedimente 1n expunerea de
motive ale directivelor elaborate de Comisia
Europeand. Un alt aspect care trebuie luat in
considerare 1n aceastd provocare care este
armonizarea legislativa europeand sunt notiunile
diferite de droit d’auteur si copyright, dar si
terminologiile proprii fiecdrui stat membru. Un
exemplu elocvent in acest sens este faptul cd in
anumite legi distribuirea copiilor tangibile este
parte a unui drept mai extins de comunicare catre
public, iar in altele este inclus in dreptul de
reproducere sau separat. Dreptul de autor este
perceput ca unul din componentele dreptului la
informare §i implicit un compromis social.
Sistemele de drept de autor si de copyright sunt
doua sisteme juridice care au acelasi obiectiv, si
anume un echilibru intre interesele personale
(recompensa  creatiei) §i interesul general
(progresul cunoagterii) (4). Sunt tari care accepta
notiunea de drept de autor, unde accentul este pus
pe protejarea personalitatii acestuia, dreptul moral
avind o importantd deosebiti. In tirile de
copyright, accentul este pus pe protejarea operei,
independent de autorul sdu, iar drepturile
patrimoniale sunt cele care predomina.

Dreptul de imprumut public in Europa

In primele documente “Green Paper”
elaborate de Comisia Europeand, in special acolo
unde se mentiona pirateria, drepturile de Inchiriere
nu erau tratate unitar, ci erau descrise in termeni
legali ca un element 1n cadrul drepturilor de
distribuire §i de primd publicare. In termeni
economici, aceste drepturi sunt considerate o
modalitate noud de exploatare a unor anumite
categorii de documente protejate, iar exemplul
citat de Comisie a fost inchirierea de casete video
si CD la acea vreme, 1n conditiile in care cadrul
legal varia pentru fiecare Stat Membru. Viziunea
Comisiei a fost aceea cd aceste drepturi de
inchiriere ar trebui mai bine structurate, astfel
incat sd devind drepturile exclusive (de autorizare
sau de interzicere a inchirierii) la fel de importante
precum un drept de remunerare, pentru a asigura
detindtorilor de drepturi posibilitatea de a alege
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timpul, locul si piata de exploatare a produselor
lor. Este interesant de observat ca membrii
Comisiei nu au considerat oportunitatea unei
armonizdri sau a introducerii unui drept general al
autorului de a controla distributia comerciala a
propriei. Mai mult decat atit, Comisia nu a
considerat necesara includerea imprumutului non-
comercial in eforturile sale de armonizare.

Public Lending Right (PLR) - dreptul de
imprumut public - nu este reglementat de nici o
Conventie sau Tratat international din domeniu, §i
nici de Acordul TRIPS (5); cu toate acestea, in
anul 1992, Comisia Europeana a adoptat Directiva
privind dreptul de inchiriere §i de imprumut
(Directiva 92/100/CEE), care este 1n prezent
singura reglementare supranationald privind
dreptul de imprumut, si care stabileste cadrul legal
specific dreptului de autor pentru recunoasterea de
catre Statele Membre a dreptului de imprumut
pentru autori §i alti titulari de drepturi. Directiva
reprezintd o modalitate efectivd si eficientd de
retribuire a scriitorilor, traducdtorilor pentru
imprumutul cartilor 1n bibliotecile publice, dar si a
altor categorii de furnizori de continut intelectual
(compozitori, fotografi, interpreti, etc.). Baza
legala a Directivei este Tratatul de stabilire a
Comunitatii Economice Europene, articolele ce
definesc libera circulatie a bunurilor, persoanelor
si serviciilor, mecanismele de functionare a pietei
interne, legislatia comunitard. In viziunea
Comisiei, autorii creativi §i artigtii interpreti
actioneazd ca persoane ce desfdsoard activitati
independente, care sunt de obicei sub forma de
servicii, iar legislatia Statelor Membre 1In
domeniul drepturilor de proprietate intelectuala si
drepturi conexe pentru persoanele care activeaza
astfel trebuie sa fie armonizatd pentru a asigura o
piatd interna.

Din punct de vedere conceptual, dreptul de
imprumut public are in vedere, pe de o parte,
dreptul patrimonial distinct si exclusiv al autorului
sau al titularului de drepturi de a autoriza sau de a
interzice Tmprumutul operei sale, dupa ce aceasta
a fost distribuitd publicului, sub forma autorizatiei
directe sau realizata prin intermediul organismelor
de gestiune colectiva, si, pe de altd parte, dreptul
la remuneratie, datorat titularului de drepturi
pentru imprumutul public al operei sale. Notiunea
de ,,imprumut” inseamnd punerea la dispozitie a
unei opere spre utilizare, realizatd cu respectarea
urmdtoarelor conditii care trebuie sd fie

cumulative: cu autorizarea autorului, pentru un
timp limitat, fara un avantaj economic sau
comercial direct ori indirect §i prin intermediul
unei institutii care permite accesul publicului in
acest scop.

Armonizarea dreptului de imprumut si de
inchiriere se referd doar la distribuirea copiei
fizice. Directiva de drept de inchiriere listeaza
beneficiarii acestor drepturi: autori, interpretul in
raport cu fixarea interpretarii sale, producatorul de
fonograme in raport cu fonogramele, producatorul
primei fixari a unui film. Datoritd faptului ca
drepturile de inchiriere si de imprumut constituie
bariere la miscarea liberd a bunurilor, Statele
Membre pot sa nu extindd unilateral drepturile
altor parti interesate. Diferenta dintre Inchiriere §i
imprumut este aceea cd ultimul se realizeaza prin
intermediul unei baze non-profit de catre
institutiile accesibile publicului, precum biblioteci
publice, arhive, biblioteci scolare, biblioteci de
cercetare. Ca si dreptul de inchiriere, dreptul de
imprumut nu se extinde la lucrari de arta aplicatd,
constructii, baze de date protejate de dreptul sui
generis.

Articolul 5 al Directivei permite Statelor
Membre o remuneratie echitabilda  pentru
imprumutul public efectuat de catre biblioteci ce
nu necesitd autorizarea autorului §i nu poate face
obiectul vreunei renuntdri din partea autorilor si a
detindtorilor drepturilor conexe. Mai degraba
decat a asigura un drept exclusiv de autorizare,
Statele Membre pot opta pentru un sistem de
remunerare pentru imprumutul public si pentru
exceptarea anumitor institutii de la platd. Curtea
Europeand de Justitie a hotardt ‘“‘daca
circumstantele ce predomina in Statele Membre in
cauza nu permit o distinctie valida intre diferitele
tipuri de institutii publice, obligatia de a plati
remunerarea 1n chestiune trebuie sa fie impusa
tuturor acestor categorii de institutii publice” (6).
Cu alte cuvinte, fiecare Stat Membru poate deroga
de la plata dreptului de imprumut public, dar
argumentarea trebuie sa fie in concordantd cu
principiile comunitare europene si sd nu creeze
aplicari incorecte ale prevederilor comune tuturor
Statelor. Tot prin Art. 5 din Directivd se permite
Statelor Membre sd deroge de la dreptul exclusiv
privind imprumutul public cu conditia platii cel
putin a unei remuneratii echitabile catre autori si
alti titulari de drepturi. Mai mult decat atat, Statele
pot stabili cuantumul remuneratiei, pot excepta
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anumite categorii de institutii (nu toate institutiile)
de la plata remuneratiei si de asemenea, pot
acorda prioritate obiectivelor culturale nationale in
stabilirea sistemului de imprumut public.

Din punctul de vedere al implementarii
dreptului de imprumut public, Directiva privind
dreptul de inchiriere si de imprumut nu este
armonizata la nivelul statelor membre, astfel ca In
unele tari (Belgia, Estonia, Lituania) dreptul de
imprumut se bazeazd pe traditia dreptului de
autor, stabilindu-se prin lege o remuneratie
suplimentard in beneficiul autorilor operelor
imprumutate sau cumpdrate de citre biblioteci. in
alte tari (Danemarca, Finlanda, Germania, Italia,
Letonia, Marea Britanie, Norvegia, Slovenia,
Suedia) legea recunoaste si consimte legitimitatea
unui avantaj al autorilor cu titlul de ,,ijmprumut” si
instaureaza un sistem social (sprijinire) a creatiei,
in principal a celei literare, iar in alte tari se
supune unui concept mixt In care remuneratia
varsatd direct titularilor de drepturi (autorilor) se
impleteste cu o prelevare destinatd actiunii sociale
(Franta).

Controversele legate de dreptul de imprumut
indicd in toate situatiile constatate cd numeroase
state comunitare au incercat limitarea pe cat
posibil a acestuia in cazul institutiilor publice. in
trei cazuri conduse de Curtea Europeana de
Justitie Tmpotriva Irlandei, Portugaliei §i Spaniei,
s-a argumentat cu succes cd aceste tari nu au
implementat corect directiva prin excluderea
efectiva a tuturor (sau a unui numir prea mare) de
biblioteci publice, arhive, institutii academice §i
de invatdmant de la plata remuneratiei pentru
tmprumut (7). In cazul impotriva Italiei, Comisia a
argumentat faptul ca aceasta tard a limitat in timp
obligatia de platd a remunerdrii pentru bibliotecile
publice, printr-o lege care permite ca toate
bibliotecile sa beneficieze de excludere de la plata
in misura in care Tmprumutul nu face obiectul
niciunei autorizari sau remunerari dupa cel putin
18 luni de la primul act de distribuire sau dupa cel
putin 24 luni de la realizarea acestor opere daca
dreptul de distribuire nu este exercitat.

Dincolo de argumentele legale, financiare si
dimensiunea economica pe care o implica, dreptul
de imprumut public are o contributie deosebita la
cel putin trei obiective de importantd majora:

- promovarea la scard internationala a
scriitorilor nationali, prin Incurajarea schimbului
de date prin schemele PLR constituite in fiecare
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tard in parte;

- prin administratia eficientd si efectivd a
schemei se mareste accesul la o culturd cat mai
bogatd si mai variatd, implicit multiculturalismul
si multilingvismul;

- dezvoltarea si sustinerea tinerelor talente
literare in fiecare tara, astfel Tncat si tarile mici isi
pot promova literatura mai bine la scarda
internationala.

Initiativele PLR dateaza din 1940, prima tara
care a implementat un model de platda a fost
Danemarca in 1946, urmata de Norvegia in 1947
si Suedia in 1954. In Marea Britanie a luat fiinta
in 1979. Astazi peste 40 de tari au legislatie care
recunoaste dreptul de imprumut, nu numai in
Europa, ci si In Australia, Canada, Noua Zeelanda
si Israel. In ultimii 10 ani tarile europene care au
implementat sistemul PLR a crescut de la 15 la 24
in 2008 si 1n prezent la 29.

Reteaua internationald PLR este coordonata
de catre Oficiul din Marea Britanie, o retea
informald ce reuneste tari care recunosc dreptul de
imprumut si asigurd consiliere si expertiza pentru
tarile noi care au trecut la implementarea PLR.

Modul de calcul al platilor diferd de la o tara
la alta, dar cele mai importante sisteme se bazeaza
pe cat de des o lucrare este imprumutatd (plata pe
imprumut) sau plata in functie de numarul de
exemplare detinute de biblioteci. Anumite sisteme
PLR asigura granturi pentru scriitori in vederea
calatoriilor si altor proiecte, Tn anumite cazuri
fonduri de pensii.

PLR functioneazd ca o schemd nationald
finantatd la nivel central, ce simplificd procesul de
incorporare a recunoasterii  drepturilor de
proprietate intelectuald in sistemul bibliotecilor
publice de Tmprumut si asigura plata din fonduri
guvernamentale. In acest sens sunt cunoscute
cateva tari care sunt adevdrate modele de bune
practici si chiar au politici eficiente care sa
sprijine dreptul de imprumut public: tarile nordice,
Franta, Marea Britanie.

Sistemele nationale de PLR se impart in doud
categorii:

- tari in care PLR este vdzut ca parte
integrantd a legislatiei de copyright, intr-o
oarecare masura legate de disponibilitatea sau
uzul unei opere intr-o biblioteca;

- tari unde platile PLR sunt parte a suportului
statului pentru cultura si cu scopul de a se asigura
promovarea scriitorilor nationali.
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Un sistem PLR este functional intr-o tara
daca exista o legislatie aferentd, o organizatie care
administreaza PLR, fonduri guvernamentale
alocate si un angajament de platd la o anumita
perioada de timp. Un total de 14 tari au legislatie
PLR, dar nu indeplinesc criteriile mentionate, deci
nu pot fi privite ca sisteme. 43 de tiri au un sistem
PLR sau legislatie dedicatd, impartite in 5
continente: Europa, Africa (Malawi, Mauritius,
Ethiopia), Asia (Armenia, Kazakhstan), Australia
(Australia si Noua Zeelanda), America(Canada).

Recentele progrese ale sistemelor PLR
europene merita subliniate pe de o parte ca bune
practici, pe de alta parte ca o evolutie fireasca si o
certitudine a importantei acestui drept. Astfel, in
Olanda au avut loc discutii intre autoritatile care
gestioneazd PLR si biblioteci asupra situatiilor in
care o reinnoire a imprumutului unei carti de catre
un utilizator poate fi consideratd un al doilea
imprumut si In consecintd o a doua remuneratie
citre autor. In Slovenia sunt discutii asupra
extinderii PLR pentru imprumutul cartilor din
bibliotecile publice si extinderea PLR cétre
imprumutul de ebooks in Marea Britanie. De
altfel, multe tari 1n care sistemul PLR este
functional, se confruntd cu provocarea mediului
digital si a formatului electronic, includerea unui
nou grup de detindtori de drepturi In contextul
credrii noilor produse digitale.

La capitolul probleme in implementarea PLR
si a directivei, in continuare sunt mentionate
Polonia (nicio solutie clard de la propunerea din
2004 de a asigura fondurile pe baza taxelor
percepute utilizatorilor, consideratd nepopulard),
Portugalia (lipsa unui sistem si declangarea
procedurii de infringement de catre Comisia
europeand), Roméinia (pand in prezent toate
bibliotecile sunt exceptate de la plata dreptului de
imprumut), Cipru (Ministerul Culturii cautd solutii
pentru propuneri de dezvoltare a sistemului PLR),
Bulgaria si Malta (nu au intentia de a aplica
prevederile directivei).

Comisia Europeana a demarat actiunile legale
impotriva Belgiei si Spaniei, avand drept
consecintd implementarea de cétre aceste doud tari
a sistemului PLR. Au urmat Irlanda si Italia.
Recent Comisia a anuntat cd nu se are in vedere
niciun plan de actiune pentru asigurarea
implementarii corecte a directivei, ceea ce
presupune cd singurele organizatii care vor
asigura continuitatea PLR vor fi asociatiile

nationale de scriitori, sustinute de FEuropean
Writers Council si IFRRO  (International
Federation of Reproduction Rights Organisations).

Dreptul de Tmprumut public a dus la o serie
de discutii pro si contra in randul scriitorilor, cei
care 1n final beneficiaza de acest drept. Astfel, in
2008 autorii francezi au publicat un apel prin care
cereau ca imprumutul gratuit al operelor lor sa fie
interzis. In contrapartida, autori spanioli, italieni si
portughezi, cativa celebrii precum Dario Fo si
José Saramago, au protestat impotriva directivei i
au numit dreptul de imprumut public o “barbarie”.
Contestat sau dimpotriva sustinut cu ardoare in
politicile culturale nationale, dreptul de Tmprumut
public rdméine in continuare o certitudine, cel
putin pentru statele care au economii puternice,
strategii culturale. Dreptul de Tmprumut public va
trebui luat in considerare de toti cei implicati in
»lantul cartii”’, ca o componentd principald in
cadrul politicilor culturale la nivel national, printr-
0 congtientizare activd si beneficd asupra rolului
de sustinere a valorilor culturale, de stimulare a
tinerelor talente scriitoricesti, dar si de
recunoastere a ceea ce s-a scris pana In prezent, n
fapt mostenirea culturala scrisd de maine.

Rolul bibliotecilor in diseminarea si sustinerea
dreptului de imprumut

Bibliotecile sunt o verigd importanta in lantul
cartii, ele joaca un rol esential in functionarea
sistemului PLR, prin alimentarea permanentd a
unei baze de date cu titluri si autori, statistici de
imprumut, orice alte date relevante In analiza
gradului de consultare a unui document. Aceste
informatii cuprinse in bazele de date ce constituie
sistemul PLR sunt benefice atat pentru retribuirea
corectd a autorilor si a celorlalti actori implicati in
productia intelectuala a cartilor, dar si pentru
biblioteci care pot avea o radiografie completa la
nivel national a cerintelor si tendintelor de
imprumut al cartii, Tn acelasi timp un instrument
util pentru managementul colectiilor.

Bibliotecile publice, impreund cu editori $i
distribuitori de carte, dezvoltatori de politici
culturale, academicieni, jurnalisti, precum si
scriitori, fac parte dintr-o baza de date extrem de
utild pentru functionarea sistemului PLR. In ceea
ce priveste bibliotecile publice, acestea pot fi
promovate Intr-o mai bund masurd In schema,
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devenind un punct central al procesului, dar cele
care incurajeazd in mod activ Inregistrarea
autorilor, incurajeaza noii scriitori, scriitorii locali
si regionali. Se vorbeste mult despre reciprocitate,
in sensul ca unii autori renuntd la unele drepturi de
imprumut In favoarea unei mai bune promovari
din partea bibliotecilor si a internationalizarii.

Tarile mici, Lituania, Letonia, Estonia si
Croatia, sunt extrem de entuziaste de acest drept
de remuneratie deoarece astfel 1si pot promova
mai bine cultura nationald. Un exemplu aparte il
constituie Estonia unde bibliotecarii sunt platiti
pentru furnizarea de date si statistici pentru
sistemul PLR si pentru activitdtile de diseminare.

Indiferent de pozitia bibliotecilor din Europa
fatd de PLR, de teama diminudrii bugetelor de
achizitii In favoarea platilor compensatorii, un
sistem care de fapt este Tn mod eronat enuntat, in
conditiile 1n care dreptul de autor nu provine din
fondurile destinate bibliotecilor, bibliotecile sunt
intotdeauna sustindtoarele politicilor culturale si
educationale, intr-o economie a cunoasterii, a
progresului §i a patrimoniului cultural-stiintific
creat astdzi pentru generatiile viitoare.

Conferintele PLR

Pentru o mai buna intelegere a ceea ce
inseamna PLR, dar si de a promova conceptul si
cele mai bune practici despre dreptul de Tmprumut
public, anual au loc reuniuni i manifestari
dedicate acestui subiect. Organizatiile europene de
autori si alte institutii implicate Tn implementarea
PLR (societdtile de gestiune colectiva a
drepturilor de autor) au prezentat rapoarte cu
situatia din fiecare tard care implementeazd PLR,
modul de platd, situatiile intdmpinate,
reglementarile legislative, etc. Ca o remarca
generald se constatd cd tari precum Italia, Spania,
Portugalia au mari greutati in implementarea PLR
(de ordin legislativ, financiar, dar si de acceptare a
obligativitatii de a asigura functionarea PLR).

Conferinta PLR din 19-21 septembrie 2008,
aflatd la cea de-a IV a editie, a fost gazduitd in
Romdnia la Casa Vernescu si a beneficiat de
sprijinul European Writers Congress, Asociatia
Scriitorilor si Traducdtorilor Norvegieni, Oficiul
PLR din Marea Britanie si Uniunea Scriitorilor
Romani. Dintre rapoartele tuturor tarilor care si-au
prezentat progresele, merita mentionata situatia de
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succes a Irlandei in privinta implementarii PLR,
autorii primind o remuneratie 1n functie de
circulatia cartilor lor 1in bibliotecd, plata
realizindu-se dintr-un buget aparte decat cel al
bibliotecii. Pentru Roméinia, conferinta a
reprezentat un subiect nou de dezbatere, la care au
fost invitati sa participe ORDA, Biblioteca
Nationala, traducdtori, reprezentanti ai editurilor,
iar scriitorii, cei care sunt 1n fapt principalii
beneficiari, au lipsit de la discutii.

La cea de-a 8-a conferinta care s-a desfasurat
la Lisabona 1intre 23-25 septembrie 2009,
obiectivul principal a vizat implementarea PLR la
nivel global. Cea mai mare surpriza a venit din
partea Greciei, care desi a introdus din 1993 PLR,
organismele de resort, inclusiv Ministerul Culturii
si Educatiei au refuzat constant sa-si Indeplineasca
obligatiile legale fatd de autori si editori. Printre
progresele semnalate la conferinta: un sistem nou
propus in Irlanda, interesul manifestat de Turcia
pentru stabilirea unui sistem PLR in vederea
aderarii la UE, desemnarea Asociatiei Scriitorilor
Croati care sd gestioneze acest sistem In Croatia,
prezenta Africii de Sud si crearea sistemului de
PLR in Ungaria.

Dreptul de imprumut public in Roménia

In Romania principalul aspect problematic in
aplicarea acestui drept il constituie obtinerea
fondurilor necesare implementarii sistemului, de
aceea este necesard adoptarea unei strategii
comune de actiune Intre toti factorii implicati in
acest demers. Prin exceptie, remuneratia echitabila
nu se datoreaza in cazul in care imprumutul este
efectuat prin  bibliotecile institutiillor de
invatamant si prin bibliotecile publice cu acces
gratuit. Rezultd astfel ca prevederile Directivei au
fost transpuse incorect 1n cadrul legislatiei
nationale din Romania, deoarece sunt exceptate de
la plata remuneratiei echitabile bibliotecile din
toate institutiile de invatdmant si toate bibliotecile
publice cu acces gratuit. Din acest motiv sistemul
dreptului de imprumut public nu a fost pus in
practicd, iar in prezent, in Roméania nu existd o
metodologie 1n vigoare care sd aiba ca obiect
imprumutul public, prin urmare organismele de
gestiune colectivd nu au colectat remuneratii
avand ca sursa acest drept, iar titularii de drepturi
nu au beneficiat de remuneratiile cuvenite.
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Recent, in Parlamentul Romaniei a fost depus
un proiect de lege pentru modificarea si
completarea Legii nr. 8/1996 privind dreptul de
autor §i drepturile conexe, privind limitarea
exceptiei de la plata drepturilor de autor numai la
bibliotecile apartinand institutiilor de invatamant
preuniversitar. Astfel, se propune ca Alineatul (3)
al articolul 144 sa se modifice cu urmdtorul
cuprins: ,,(3) Remuneratia echitabild prevazuta la
alin. (2) nu se datoreaza, in cazul in care
imprumutul este realizat prin bibliotecile
institutiilor de invatdmant preuniversitar”.

In expunerea de motive pentru modificarea
Legii nr.8/1996 s-a argumentat faptul ca in cursul
anului 2005 a fost adoptata Ordonanta de urgenta
a Guvernului nr. 123 pentru modificarea si
completarea Legii nr. 8/1996 privind dreptul de
autor si drepturile conexe. Aceastd Ordonanta de
urgentd a fost supusd aprobdrii Parlamentului
Romaniei, care a adoptat Legea nr.329/2006
privind aprobarea OUG nr.123/2005, iar dupa
adoptarea acestei legi, Comisia Europeanda a
semnalat necesitatea unor modificari pentru
deplina conformitate a legislatiei nationale cu
prevederile directivelor europene 1n cadrul
Raportului de tara publicat la Bruxelles in 26
septembrie 2006. Din pacate nu s-a specificat
provenienta fondurilor care vor constitui
remuneratiile autorilor si schema de plata.
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In a knowledge based economy, PLR is an usefull
means of cultural, recognition and economic support
for authors as long as is not coming from library
bugets, but from the State budget, and libraries
functionning as an trustful intermediary. Almost almost
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certain rights related to copyright in the field of
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number of Member States still failing to implement it.
This article describes the birth and development of the
PLR system and seeks to explain its special features by
putting it in the larger cultural historical context. The
controversy concerning the right of non-fiction writers
to receive compensation is also described, as well as
the PLR situation in Romania.

Keywords: copyright; intellectual property; public
lending right; libraries; European Community;
European law framework
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The Evolution of the European directives
dedicated to copyright and related rights

Even from the beginning, the copyright
represented a tender and complicated subject
itself, situated at the border with creativity,
cultural identity, social policy, economical
aspects, cultural traditions and technological
development. The main stimulus in developing
copyright was represented by the new
technologies, beginning with the printing
invention until the modern times when the video
records, the techniques for recording on digital
supports and the new methods to communicate
generated a special impact upon the creators or
persons taking an active part in the cultural
environment: authors, interpreters, phonograms
and film producers etc.

The creation results produce a common
market for the cultural goods which can be
valorized when a high level of copyright
protection and related rights are assured. To the
same extent of the cultural identity, if a creative
person and the cultural diversity in the European
Community are untouched and become a
protection instrument against the tendencies to
,,make trade” with culture.

The copyright harmonization in building up a
market able to reflect the cultural and linguistic
diversity represents an important step in observing
the intellectual property and related rights
resulting from this process. Each of the Member
States has a complex legislation reflecting the
country economical and social development stage.

According to the Economical Community
Treaty, it is the duty of the Committee to initiate
legislative projects in order to harmonize the laws
of the Member States. The copyright and the
related rights have entered in the Committee’s
attention by the resolution of the FEuropean
Parliament in 1974 (1), as well as in different
Committee messages. The first definite measures
were announced by the Green Paper documents on
,,Lelevision Without Frontiers” in 1984 and White
Paper ,,Completing the Internal Market” in 1985,
rather selective documents, treating only certain
problems of the intellectual property field.

In time, there were elaborated 7 directives for
the copyright and related rights, the first referring
to software was adopted in 1991, and the most
recent ones in 2001, regarding the right to re-sell
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the artists. Excepting the directive about the
information society, most of the directives have
been structured in order to harmonize only the
distinct aspects of copyright and related rights,
without treating in detail all these rights. Each
directive had its own history, was adopted in
different years, and brought about inevitably
insubstantial and fragmentary solutions, with
amendments and updates generated by the natural
evolution of the social, political and economical
environment at the European level. For these
directives evolution, time was an important and
defining factor, in the present case the Directive of
1992 (2) being written in a framework of the
analogical support, the electronic rental/lending
being at that only a future scenario.

The first document presenting the priorities
(for that time) upon the harmonization in
copyright and related rights was Green Paper on
Copyright and the Challenge of technology -
Copyright Issues Requiring Immediate Action
(1988), describing and analyzing in seven chapters
the situation and what had to be done by the
Committee, with a suggestive chapter dedicated to
the right of distribution and the lending right. This
document represented the main source for the
Committee Directive in 1992. The lending statute
aimed first the phonograms producers and the
artist’s interpreters, but there was extended to
other items to be rent/lent. Based on the document
Green Paper, the Committee took in December
1990 the resolution ,,Proposal for a Council
Directive on rental right, lending right, and on
certain rights related to copyright”, which did not
aim to harmonize the horizontal aspects of the
copyright legislation, as well as the problems of
the rights property, the authors definition or the
artistic production originality.

The piracy by copyright represented a subject
in attention of the Commitee and was defined as
“the unauthorized reproduction of the works
protected by copyright or by related rights for
trade purposes” (3). The piracy was considered a
serious problem for the industry and the people
active in creation, mostly in some specific areas:
books, sound records, video records, software, and
cable transmissions. The definite solution in
solving this problem was the harmonization by
effective protection measures and precise
conditions of multiplication authorization.

The differences in the national legislations are

often quoted as obstacles in the motivation
exposition of the directives elaborated by the
European Committee. Another aspect to be taken
into consideration in this challenge represented by
the harmonization of the European legislation are
the different notions of droit d’auteur and
copyright, as well as the terminologies of each
Member State. This way, a telling example is the
fact that in some laws the physical copies
distribution is a part of an extended right to
communicate to the public, and in others, there is
included the right of reproduction is separately
mentioned. The author right is seen as one of the
component parts of information right and
implicitly a social compromise. The author right
and copyright systems are two law systems having
the same purpose, meaning an equilibrium
between the personal interests (the creation
payment) and the general interest (the knowledge
progress) (4). There are countries to accept the
notion of author right, where the stress goes to the
author personality, the moral right having a
special importance. In the copyright countries, the
stress goes to the work protection, independent of
his/her author, and the patrimony rights are
predominating.

Public Lending Right in Europe

In the first ,,Green Paper” elaborated by the
European Committee, mostly in the paragraphs
mentioning piracy, the rental right was not treated
in a unitary manner, but they were described in
legal terms as an element in the framework of the
distribution and first publishing. In economical
terms, these rights are considered as a new manner
to exploit some categories of protected
documents, and as an example quoted by the
Committee was the right to rent video and CD
recordings, at that time, under the circumstances
that the legislation was different in each Member
State. The Committee opinion was that these rent
rights should be structured better so the rights to
become exclusive rights (to authorize or forbid the
rent), as much important as a payment right, to
assure the right bearers the possibility to choose
the time, the market and place to exploit their
products. It is interesting to notice that the
Committee members did not considered the
opportunity of a harmonization or introducing a
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general right of the author to control the trade
distribution of his/her own work. More than that,
the Committee did not consider necessary to
include the non -commercial lending in the
harmonization efforts.

Public Lending Right (PLR) is not
established by any international Convention or
Treaty in the field and either by the TRIPS
agreement (5); though, in 1992, the European
Committee adopted the Directive regarding the
right to rent and lend (The Directive
92/100/CEE), which is in present the only
international regulation regarding the lending right
and which establishes the specific legal
framework for the author right in order to be
recognized by the Member States of the lending
right for authors and other right bearers. The
Directive represents an effective and efficient
manner to pay the writers, translators for the book
lending in the public libraries, as well as other
categories of providers of intellectual content
(composers, photographers, interpreters, etc.). The
legal basis of the Directive is the Treaty for
establishing of the European Committee, the
articles defining the free circulation of goods,
persons and services, the internal market function
mechanisms, the community legislation.
According to the Committee opinion, the creative
authors and the interpreters act as persons
developing independent activities, usually
services, and the legislation of the Member States
in the field of the intellectual property and related
rights for the persons activating as like should be
harmonized in order to assure an internal market.

As a concept, the public lending right takes
into consideration, on one side, the distinct and
exclusive patrimony right of the author or the
bearer to authorize or forbid his/her work, after
this one was distributed to the public, as a direct
authorization or by the collective administration
bodies, and, on the other hand, the right to
payment, indebted to the right bearer for the
public lending of his/her work. The notion of
»lending” means to put at disposal a production to
be used, action done observing the following
conditions which should be cumulative : with the
author’s authorization, for a limited time, without
a direct or indirect economic or trade advantage
and through an institution permitting the public
access for this purpose.

The harmonization of the lending and rental
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rights refers only to the physical copy. The
Directive for rental rights presents the
beneficiaries of these rights authors, the
interpreter related to the establishment of his/her
interpretation, the phonograms producer related to
the phonograms, the producer of the first
establishment of a film. Due to the fact that the
rental and lending rights can be an obstacle in the
free movement of goods, the Member States can
not extend the one-sided rights of some other parts
interested in this process. The difference between
rental and lending is that the last one is done by a
non-profit database by the institutions accessible
to the public, as public libraries, archives, school
libraries, research libraries. As well as the rental
right, the lending right is not extended to
productions of applied arts, constructions,
databases protected by the sui generis right.

The Article no. 5 of the Directive allows the
Member States an equitable payment for the
lending in the libraries not requiring the author
authorization and which is not the object of
renunciation of the author and the bearers of the
related rights. Rather than assuring an exclusive
right for authorization, the Member States can
choose a system for public lending payment and
to except certain institutions from payment. The
European Court for Justice decided “if the
circumstances predominating in the Member
States do not allow a wvalid distinction among
different types of public institutions, the
obligation to cover that payment has to be
imposed to all these categories of public
institutions” (6). In other words, each Member
State can except from the public lending right
payment some institutions, but the arguments
should be in accordance with the European
community principles and does not create
incorrect practices of the common provisions for
all the states. The same Art. no. 5 of the Directive
permitted to the Member States to except some
institutions from the exclusive right, under the
circumstances of at least an equitable payment to
the authors and other rights bearers. More than
that, the states can establish the payment amount,
can except certain categories of institutions (not
all them) from the payment and also can offer
priority to the national cultural objectives in
establishing the public lending system.

From the point of view of the public lending
right introduction, the Directive regarding the
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rental and lending right is not harmonized at the
level of the Member States, so that in some
countries (Belgium, Estonia, Lituania) the lending
right is based on the tradition of the author right,
and by law there is established a supplementary
payment in the benefit of the authors of the
writings borrowed or bought by the libraries. In
other countries (Denmark, Finland, Germany,
Italy, Latvia, Great Britain, Norway, Slovenia,
Sweden) the legislation recognizes and accepts the
legitimacy of an advantage of the authors with the
title of ,,borrow” and establish a social system
(support) of creation, mainly the literary one, and
in other countries there is a mix concept according
to which the payment given directly to the authors
is connected with a part of the money destined to
the social actions (France).

The debates connected with the lending right
indicate in all the situations that numerous
community states tried to limit as much as
possible its aim for the public institutions. In three
cases conducted by the European Court for Justice
against Ireland, Portugal and Spain, there was
argued successfully that these countries have not
introduced correctly the Directive by excluding
effectively all (or in great number) the public
libraries, archives, academic and education
institutions from the payment for lending (7). In
the case against Italy, the Committee argued the
fact that this country limited in time the payment
obligation for the public libraries, by a law
permitting that all the libraries to benefit from the
payment exclusion to the point the lending does
not mean an authorization or payment at least
after 18 months form the first distribution or after
at least 24 months after these writings were
produced if the distribution right is not done.

Beside the legal, financial arguments and the
economic aspect involved in this process, the
public lending right has a special contribution to
at least three objectives of major importance :

- promoting the national writers at an
international scale, by encouraging the data
exchange by the PLR plans of each country;

- by an efficient and effective administration
of the plan the access to a richer and varied
culture is increased, including the
multiculturalism and multilinguism;

- the development and support of young
talented writers in each country, so that the small
countries can also promote better their literature at

the international scale.

The PLR initiatives began in 1940. The first
country introducing a payment system was
Denmark in 1946, followed by Norway in 1947
and Sweden in 1954. In Great Britain the law was
established in 1979. Today, more than 40
countries have legislation recognizing the public
lending right, not only in Europe, but also in
Australia, Canada, New Zeeland and Israel. In the
last 10 years, the number of European countries
introducing the PLR has increased from 15 to 24
in 2008 and in present to 29.

The PLR international network is coordinated
by the Office in Great Britain, a nonformal
network including countries recognizing the
lending right and assure advise and expertise for
the new countries introducing PLR.

The payment mode is different from one
country to another, but the most important
systems are based on counting how often the item
is borrowed (payment on lending) or the payment
according to the number of samples in the
libraries. Certain PLR systems assure grants for
writers to travel and for other projects, in some
situations pension funds.

PLR functions as a national plan financed at a
central level, thus simplifying the process of
including the recognition of the intellectual
property rights into the lending libraries systems
and assures the payment from government funds.
This way, there are known some countries as
models for good practices and which have
efficient policies to support the public lending
right: the northern countries, France, Great
Britain.

The PLR national systems are to be divided
into two categories:

- countries where PLR is considered as an
integrated element of the copyright legislation, to
a certain point connected with the availability of
an work in a library ;

- countries where PLR payments are a part of
the state support for culture and with the purpose
to assure the national writers promotion.

A PLR is considered functional in a country
where there is a specialized legislation, an
organization managing PLR, funds from
government and a payment commitment at a
certain period of time. A number of 14 countries
have PLR legislation, but they do not fulfill the
mentioned criteria, so they are not to be
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considered as systems. 43 countries have a PLR
system or dedicated legislation, on four
continents: Europe, Africa (Malawi, Mauritius,
Ethiopia), Asia (Armenia, Kazakhstan), Australia
(Australia and New Zeeland), America (Canada).

The recent progresses of European PLR
systems are worth to be underlined, on one side,
as good practices, on the other hand as a normal
evolution and a certitude of this right importance.
Thus, in Holland, there were taken place debates
between the authorities managing PLR and
libraries upon a new book lending by a user to be
considered the second lending and as a
consequence there is necessary a second payment
to the author. In Slovenia there are debates about
extending PLR upon the books in the public
libraries and the extension of PLR upon e-books
lending in Great Britain. Otherwise, in the
countries where the system functions, there are
problems with the digital environment and the
electronic format, the inclusion of new group of
right bearers under the circumstances of new
digital products creation.

In the chapter dedicated to the problems in
introduction PLR and the directive, there are still
mentioned Poland (no clear solution since the
proposal in 2004 to assure the funds based on the
taxes from the users, considered unpopular),
Portugal (the lack of a system and the beginning
of the infringement procedures by the European
Committee), Romania (until now all the libraries
are excepted from the payment of PLR ), Cyprus
(The Ministry of Culture is searching for solutions
to develop the PLR system), Bulgaria and Malta
(they have no intention to put into practice the
directive provisions).

The European Committee has begun the legal
actions against Belgium and Spain, having as a
consequence the introduction of PLR system by
these countries. Italy and Ireland followed.
Recently, the Committee announced that it has no
action plan in order to assure the correct
introduction of the Directive, supposing the only
organizations assuring the correct continuity of
PLR would be the national writers associations,
supported by the European Writers Council and
also IFRRO (International Federation of
Reproduction Rights Organisations).

The Public Lending Right has brought a
series of questions pro and against from the
writers, those who finally are the beneficiaries of
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this right. Thus, in 2008, the French authors
published a call by which they asked the free
lending to be forbidden. In return, the Spanish,
Italian and Portuguese authors, some of them
famous, among which Dario Fo and José
Saramago, protested against this Directive and
named the public lending right a “barbarity”.
Contested, or, on the contrary, supported very
enthusiastic by the national cultural policies, the
public lending right is still certitude, at least for
the countries having strong economies and
cultural strategies. The Public lending right has to
be taken into consideration by all those involved
in the ,,book chain”, as a main element of the
national cultural policies, by an active and
beneficiary awareness upon the role of supporting
the cultural values, of stimulating the young gifted
writers, as well as a recognition of the already
existing writings, as a matter of fact, the cultural
written heritage for tomorrow.

The libraries role in disseminating and
supporting the lending right

Libraries are an important link in ,,the book
chain”, as they have an essential role in the PLR
function, by providing permanently to the
database titles and authors, lending statistics, any
other relevant data in analyzing the circulation
degree of a document. This information included
into the databases of PLR system is beneficiary
both for the authors correct payment as well as for
the other actors involved in the intellectual
production of the books, but also for the libraries
which can have a complete image at the national
level of the requests and the books lending
tendencies, in the same time an useful instrument
for the collection management.

The public libraries, together with editors and
book providers, cultural policies developers,
academicians, journalists, as well as writers, are a
part of a database very useful for PLR system
function. The public libraries can be promoted in a
better way in this plan, becoming a central
element of this process, but those encouraging
efficiently the new writers, the local and regional
writers. There is a big debate about reciprocity,
meaning that some authors give up to some
lending rights in the favor of a better promoting
by the libraries and an international presence.
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Small countries like Lithuania, Latvia,
Estonia and Croatia are very enthusiastic about
this payment right as they can promote better their
national culture. A special example is represented
by Estonia where the librarians are paid for
providing data and statistics for the PLR system as
well as for the dissemination activities.

No matter the libraries attitude in Europe
toward PLR, being afraid their acquisition budgets
are to be cut in the favor of the compensation
payments, a system which, in fact is wrongly
formulated, under the circumstances the author
right does no come from the funds destined to
libraries, the libraries are always supporting the
cultural and educational policies, in an economic
environment of knowledge, progress and scientific
development of the cultural patrimony created
today for the next generations.

The PLR Conferences

For a better understanding of PLR means, as
well in order to promote the concept of the best
practices about the public lending right, there are
taking place meeting and events dedicated to this
subject every year. The European authors
organizations and other organizations involved in
introducing PLR (the author right collective
administration societies) presented reports with
the situation in every country introducing the
PLR, the payment manner, the situations they had
to be confronted with, the legislation, etc., as a
general observation, there are to be mentioned that
countries as Italy, Spain, Portugal have important
difficulties in introducing PLR (legislation,
financial aspects, as well as the obligatory
character to assure the PLR function).

The PLR Conference of 19-21 September
2008, the 4th edition was hosted by Romania in
Vernescu House and was supported by the
European Writers Congress, The Association of
the Norwegian Writers and Translators, The PLR
Office in UK, as well as the Romanian Writers
Union. Among the reports of all the countries
presenting all their progress, there is to be
mentioned the success Ireland had in introducing
PLR, the authors receiving a payment according
to the circulation of their books in the libraries,
the payment is coming from a special budget,
different from the library budget. For Romania,

the conference represented a new subject on
debate, where there were invited to take part
ORDA (The National Office for Authors Right),
The National Library, translators, publishing
houses representatives, but the writers who are
main beneficiaries missed from the debates.

The 8th Conference took place in Lisbon
between 23-25th of September 2009, the main
objective was PLR introduction at a global level.
The great surprise came from Greece, which
though introduced PLR since 1993, the
specialized institutions, including the Ministry of
Culture and education refused constantly to fulfill
their legal obligations toward the authors and
editors. Among the progresses mentioned in the
conference : a new system proposed in Ireland, the
interest shown by Turkey in establishing a PLR
system, in order this country join EU, the
appointment of the Croatian writers association to
manage this system in Croatia, the presence of
South Africa and also the PLR system established
in Hungary.

The Public Lending Right in Romania

In Romania the main problematical aspect in
bringing the law to the operation is how are
obtained the necessary funds to introduce the
system, that’s why there is necessary a common
strategy for all the institutions involved in this
measure. As an exception, there is no equitable
payment if the lending is done in the education
institutions and public libraries with free access.
Thus, the directives provisions were projected
incorrectly in the Romanian national legislation,
as they are excepted from an equitable payment
all the education institutions libraries and the
public libraries with free access. For this reason,
the public lending right was not put into practice,
and, in present, in Romania, there is no valid
methodology to deal with the public lending right,
as a consequence, the collective administration
bodies have not collected payments coming from
this right, and the bearers of this right have not
benefited from the proper payments.

Recently, the Romanian Parliament received
a project of a law to modify and complete the Law
nr. 8/1996 regarding the author right and the
related rights, about the limitation of the
exception from the author rights payment only to
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the school libraries. Thus, there is proposed that
the Paragraph (3) of the article 144 to be modified
with the next content: ,,(3) The equitable payment
provided in the paragraph (2) is not indebted, in
the situation is done in the school libraries”.

In exposing the motivation to modify the Law
nr.8/1996, there was argued the fact that during
2005 there was adopted the Urgent Ordinance of
the Government nr. 123 to modify and complete
the Law nr. 8/1996 regarding the author right and
the related rights. This Urgent Ordinance was
presented to Romanian Parliament to be endorsed,
which adopted the Law nr.329/2006 regarding the
endorsement of OUG nr.123/2005, and, after this
law was adopted, the European Committee
reported the necessity of some changes for a full
harmonization of the national legislation and the
European Directions in the framework of the
Country Report published in Brussels in 2006,
September 26th. Unfortunately, there was not
mentioned the origin of the funds for the authors
payment and the payment plan.
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RECENZIE

Accesul la informatie si dreptul de autor / Aso-
ciatia Bibliotecarilor din Republica Moldova;
ed. ingrijita de Ludmila Costin, Mariana
Harjevschi. - Chisindu : Centrul Editorial al
UASM, 2010. - 130 p. ISBN 978-9975-64-197-5

Lucrarea Accesul la informatie si dreptul de
autor reuneste o serie de articole ale unor specia-
listi moldoveni (bibliotecari §i juristi), dedicate
ariilor conexe serviciilor de biblioteca si dreptului
de autor, care analizeaza: cadrul juridic national si
international In domeniul dreptului de autor si bi-
bliotecilor, promovarea culturii juridice in dome-
niul dreptului de autor In comunitatea bibliotecari-
lor pentru a reflecta interesele utilizatorilor, pro-
blema accesului la informatia electronicad din per-
spectiva limitelor si exceptiilor la legea dreptului
de autor, promovarea de cétre asociatiile profesio-
nale a unor politici nationale §i internationale de
sustinere a unui cadru normativ echitabil privind
accesul la informatii, accesul deschis la informatia
stiintificd, experiente ale unor biblioteci universi-
tare si a Asociatiei Bibliotecarilor din Republica
Moldova in promovarea unui drept de autor echi-
tabil s.a.

Primul articol, apartinand Olgdi Belei si
Olesei Cainareanu, juriste in cadrul Agentiei de
Stat pentru Proprietatea Intelectuala (AGEPI),
intitulat Reglementari legale privind aplicarea
exceptiilor si limitarilor in cadrul bibliotecilor in
scopul asigurarii accesului la informatie descrie
contextul §i importanta aparitiei noii legi cu privi-
re la dreptul de autor (Legea nr. 139/2010, in vi-
goare incepand cu 1 ianuarie 2011), justificata de
necesitatea armonizarii legislatiei moldovene cu
cea internationald Tn sensul garantdrii accesului la
informatie prin stabilirea unui echilibru intre
drepturile creatorilor si ale utilizatorilor de opere,
pe calea exceptiilor si limitarilor legale aplicabile
si informatiilor digitale.

Noul mediu digital prezintd noi oportunitati
dar si provocari serioase pentru sistemul de pro-
prietate intelectuala, una dintre problemele de
stringenta actualitate fiind ,.bibliotecile electroni-
ce, aparute ca rezultat al progresului tehnico-
stiintific” si reprezentdnd ,,0 noud infrastructura
creatd prin folosirea pe scard largd a comunicatii-
lor si informatiei digitale”, dupd cum ne semna-
leaza un alt jurist AGEPI, Sergiu Rotaru, 1n artico-
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lul Dreptul de autor in contextul dezvoltarii bibli-
otecilor electronice. Autorul ne prezinta un scurt
istoric al bibliotecilor electronice - Incepand cu
Proiectul Gutenberg (1971) initiat de Michael S.
Hart, Google Books demarat de Google in 2004,
LiveSearchBooks lansat de Microsoft in 2006,
Europeana - biblioteca multilingva virtuala initia-
td de Comisia Europeand in noiembrie 2008 sau
Gallica din cadrul Bibliotecii Nationale a Frantei -
si problemele puse de cadrul juridic 1n care func-
tioneazd acestea.

Vicepresedinta Asociatiei Bibliotecarilor din
Republica Moldova, Mariana Harjevschi, ne arata
care sunt Politicile internationale privind promo-
varea unui drept de autor echitabil lansate de
asociatiile profesionale internationale. Structurile
profesionale precum Federatia Internationald a
Asociatiilor de Biblioteci (IFLA), Biroul Euro-
pean al Asociatiilor de Biblioteci (EBLIDA), Au-
toritatea Nationald a Bibliotecilor Publice din Eu-
ropa (NAPLE), Alianta Bibliotecilor Americane
(LCA) etc., reprezentdnd vocea bibliotecarilor la
nivel international, au fiacut eforturi pentru ca sub-
iecte precum limitarile si exceptiile la dreptul de
autor, dreptul de imprumut public, includerea do-
cumentelor electronice in depozitul legal etc. sa
fie discutate 1n cadrul sesiunilor Organizatiei
Mondiale a Proprietdtii Intelectuale, Comisiei Eu-
ropene, Organizatiei Mondiale a Comertului. Prin-
tre cele mai recente actiuni ale acestor organisme
profesionale amintim Conferinta de la Viena din
mai 2009 care a avut drept scop initierea unui dia-
log cu privire la conceptul unei politici de biblio-
teca pentru Europa, ce a luat forma unei Declara-
tii care solicitd organizatiilor internationale sa se
implice Tn promovarea unor exceptii si limitari
pentru biblioteci in cadrul legii dreptului de autor,
pentru a permite bibliotecilor sd 1si indeplineasca
mandatul de institutii publice Tn scopul sprijinirii
progresului cunoasterii in mediul digital global.

In articolul Biblioteca - mediu de acces la
informatia publica, Olesea Coblean, lector la cate-
dra de Biblioteconomie si Asistentd Informationa-
1a a Universitatii de Stat din Moldova, ne vorbeste
despre o noud functie a bibliotecii, cea de medie-
re, care ar eficientiza circuitul informational de
interes public: ,,implicarea bibliotecii in acest sens
confirma rolul acesteia in democratizarea societa-
tii, fiind esentiald pentru cetdtenii bine informati si



Recenzie

=9

0 guvernare transparentd”. Biblioteca ,,devine un
mediu accesibil de informare si comunicare multi-
disciplinar, complex, deschis oricaror nevoi infor-
mationale ale comunitatii in care se afla”. Ne sunt
prezentate practicile si metodele folosite de biblio-
teci pentru diseminarea informatiilor de interes
public.

Unul dintre cele mai documentate articole
apartine conf. univ. dr. Nelly Turcan de la catedra
de Biblioteconomie si Asistentd Informationala a
Universitatii de Stat din Moldova: Accesul deschis
- un nou model de comunicare stiintifica. Ne sunt
prezentate definitiile privind Accesul Deschis cu-
prinse 1In Declaratiile de la Budapesta (februarie
2002), Bethesda (iunie 2003), Berlin (octombrie
2003) etc., originea miscarii pentru Accesul Des-
chis la informatia stiintifica; motivele aparitiei
acesteia; politicile internationale, nationale si in-
stitutionale de sustinere a Accesului Deschis la
rezultatele cercetarilor stiintifice promovate de
organisme internationale, guverne si diverse insti-
tutii; formele Accesului Deschis; modele de publi-
care cu Acces Deschis; avantajele pe care le pre-
zintd Accesul Deschis pentru autori, utilizatori,
profesori si studenti, biblioteci, universitati, revis-
te si editori, guverne, cetateni etc.

Tatiana Levinta din cadrul Departamentului
Informational Biblioteconomic al Universitatii
Libere Internationale din Moldova realizeaza o
trecere 1n revista a politicilor si practicilor privind
furnizarea accesului la continutul publicatiilor
stiintifice universitare.

Culegerea se incheie cu trei studii de caz
care se referd la experienta Asociatiei Biblioteca-
rilor din Moldova privind promovarea dreptului
de autor echitabil, la rolul bibliotecii universitare
in promovarea proprietdtii intelectuale (Ludmila
Corghenci) si la experiente privind evidenta servi-
ciilor electronice din Biblioteca Stiintificd a Uni-
versitatii de Stat ,,A. Russo”, Balti.

Elena Rotaru
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Accesul la informatie si dreptul de autor /
Asociatia  Bibliotecarilor din  Republica
Moldova; ed. ingrijiti de Ludmila Costin,
Mariana Harjevschi. - Chisiniu Centrul
Editorial al UASM, 2010. - 130 p. ISBN 978-
9975-64-197-5

The book Accesul la informatie §i dreptul de
autor (en. Author rights and access to
information) gathers a series of articles signed by
Moldavian specialists (librarians and legal
experts), dedicated to the connected fields with
the library services and author rights, to be
analysed: the national and international legal
framework for author rights and libraries, the
promotion of the legal culture for author rights in
the libraries community in order to mirror users
interests, aspects regarding the access to the
electronic information under the circumstances of
the limits and exceptions to author rights
legislation, the promotion by the professional
associations of national and international policies
in order to support an equitable legislation
regarding the access to information, the open
access to the scientific information, the knowledge
of some university libraries and Republic of
Moldavia Library Association in promoting
equitable author rights etc.

The first article, Reglementari legale privind
aplicarea exceptiilor i limitarilor in cadrul
bibliotecilor in scopul asigurarii accesului la
informatie (en. Legal regulations about the
exceptions and limitations enforcement in
libraries in order to assure the access to
information), belonging to Olga Belei and Olesa
Cainareanu, legal experts at the State Agency for
the Intellectual Property (AGEPI) describes the
framework and the importance of the new law
regarding author rights (Law no. 139/2010, valid
beginning with the 1st of January 2011), justified
by the necessity to harmonize the Moldavian
legislation with the international laws, meaning to
guarantee the access to information by setting an
equilibrium between author rights and users, on
the way of legal exceptions and limitations to be
applied also to the digital information.

The new digital media presents new
opportunities, as well as challenges for the
intellectual property system, one of the most
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urgent problems of the day being “the electronic
libraries, emerged as a result of the technical-
scientific progress” and representing “a new
infrastructure created by using the electronic and
the digital information on a large scale”, as
another legal expert AGEPI, Sergiu Rotaru
mentioned in the article Dreptul de autor in
contextul dezvoltarii bibliotecilor electronice (en.
The authors’ rights under the circumstances of the
electronic libraries development). This author
presents a short history of the electronic libraries,
beginning with the Project Gutenberg (1971)
initiated by Michael S. Hart, Google Books
opened by Google in 2004, LiveSearchBooks
launched by Microsoft in 2006, Europeana - the
multilingual virtual library initiated by the
European Committee in November 2008 or
Gallica in the France National Library - and their
legal framework problems.

The vice-president of the Republic of
Moldavia Library Association, Mariana
Harjevschi, presents the “international policies
regarding the promotion of equitable author rights
launched by the international professional
associations”. The professional structures as the
International Federation of Library Associations
(IFLA), The European Bureau of Library
Associations (EBLIDA), The National Authority
for Public Libraries in Europe (NAPLE), The
Alliance of the American Libraries, representing
the librarians’ voice at an international level, have
done efforts in order as subjects like the limits and
exceptions from author rights, the right for public
lending, the inclusion of the electronic libraries in
the legal repository etc., to be discussed in the
sessions of the Intellectual Property International
Organization, European Committee, The
International Trade Organization. Among the
most recent actions of the these professional
bodies there is to be mentioned Vienna
Conference in May 2009 aiming to initiate a
dialogue about a library policy for Europe, in a
Declaration asking the international organisations
to be involved in promoting new exceptions and
limitations for libraries in the framework of
author rights legislation, in order to allow libraries
to fulfil their role of public institutions in order to
support progress and knowledge in the digital
global environment.



Book review

In the article Biblioteca - mediu de acces la
informatia publica (en. The library - medium for
access to public information), Olesea Coblean,
lecturer at the Department of Librarianship and
Automation Assistance of the State University in
Moldavia speaks about a new function of the
library, the mediation, which would make more
efficient the public interest information circuit,
“the library involvement strengthening this way
its role in the society democratization, being
essential for well informed citizens and a
transparent government”. The library “becomes an
accessible information and communication
multidisciplinary, complex environment, opened
to any information need of the community the
library is working for”. There are presented the
practices and methods used by the libraries for
spreading the information of public interest.

One of the well-documented articles belongs
to the conf. univ. dr. Nelly Turcan from the
Department of the Librarianship and Information
Assistance of the State University in Moldavia:
Accesul deschis - un nou model de comunicare
stiinfifica (en. Open access - a new pattern for
scientific communication). There are presented the
definitions about the Open Access included into
the Declarations of Budapest (February 2002),
Bethesda (June 2003), Berlin (October 2003) etc,
the origin of the movement for the Open Access
to the scientific information; the motivation of its
emergence, the national, international and
institutional policies of supporting the Open
Access beginning with the results of the scientific
researches promoted by international bodies,
governments and different institutions; the means
of Open Access; patters of publication with Open
Access; the advantages represented by the Open
Access for the authors, users, professors and
students, libraries, Universities, magazines and
editors, governments and citizens etc.

Tatiana Levinta from the Automation
Librarianship Department of the International Free
University of Moldavia makes a survey the
policies and practices regarding the access to the
academic scientific publications content.

The collection closes with three case studies
referring to the knowledge of the Republic of
Moldavia Library Association on promoting

author rights in an equitable manner, the
university library and the promotion of the
intellectual property: conceptual aspects and
knowledge (Ludmila Corghenci) and digital and
registration for the electronic services of the
Scientific Library of the State University
“A.Russo”, Bilti.

Elena Rotaru

67

Romanian Review
of Library and
Information Science
Vol. 7, Iss. 1, 2011



68

Revista Romana de

Biblioteconomie
si Stiinta Informarii
Anul 7,nr. 1, 2011

14 years | Leading the Library Technology with you

Din 1997 si pana azi, Unisystems investeste in Solutii Integrate
si Servidile de Automatizare de Biblioteci si Muzee.
Este pionier pe piata din Grecia, Orientul Mijllociu si Africa de Nord.

Impreuna cu leaderii de pe piata mondiala implementeaza si ofera
Suport pentru un vast portfoliu de Solutii care se adreseaza Bibliotecilor,
Institutiilor, Muzeelor si in general organismelor de Civilizatie si Cultura.

uni.systems

igﬁdhrﬂmms Innavative lB. Athens | Brussels | Sofa | Bucharest | Nicosia
\Coart Msroge. Shas. 5 BB,

Bucuresti, str. Calea Grivitei nr. 24, sector 1,

cod 010732 Tel/Fax: +40 (21) 2244197/98

www.unisystems.com




